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B. NQI DUNG CHUONG
4. Mot s6 khai niém

Xem phan giai thich thuat ngit cho cac khai niém sau:

Bao dam tién vay

Cho vay c6 bao dam bang tai san

Tai san bao dam tién vay

Tai san hinh thanh tir von vay

Bao dam tién vay béng tai san hinh thanh tir von vay
Bao 1anh bing tai san cua bén thit ba

5. Nguyén tic bao dam tién vay

Ngan hang cé quyén lua chon va quyét dinh viéc cho vay cé bao dam
bang tai san hodc cho vay khong c6 bao dam bang tai san va chiu trach
nhiém vé quyét dinh ctia minh.

Trudng hop cho vay khong c6 bao dam béng tai san theo chi dinh cua
Chinh phu, thi ton that do nguyén nhan khach quan cta cac khoan cho
vay nay s€ dugc Chinh phu xtr ly.

Truong hop cho vay khong ¢6 bao dam bang tai san, song trong qua
trinh st dung vén vay, ngan hang phat hién khach hang vay vi pham
cam két trong hop dong tin dung, ngan hang cé quyén yéu cau khach
hang vay thuc hién cdc bién phéap bao dam béng tai san hodc thu héi ng
trude han.

Truong hop khach hang vay hoac bén bao lanh khong thuc hién hoac
thuc hién khong ding nghia vu tra ng da cam két, ngan hang cé quyén
XU 1y tai san bao dam tién vay dé€ thu héi ng.

Sau khi xt 1y tai san bao dam tién vay, néu khach hang vay hoac bén
bao lanh van chua thuc hién ding hoac thuc hién chua du nghia vu tra
no, ngan hang cé quyén yéu cau khiach hang vay hoac bén bao lanh c6
trach nhiém tiép tuc thuc hién ding nghia vu tra ng da cam két.

6. Nhiing quy dinh chung

3.1. Muc dich cua bao dam tién vay

Nham nang cao trach nhiém thuc hién cam két tra ng ctia Bén vay
Nham phong ngira rii ro khi phuong an tra ng du kién cta Bén vay
khong thuc hién duoc, hoac xay ra cac rui ro khong luong trude.

Nham phong ngira gian lan.
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3.2. Danh muc tai san dung dé bao dam tién vay

3.2.1. Cac loai tai sdn cam co:

May méc, thiét bi, phuong tién van tai, nguyén liéu, nhién liéu, vat liéu,
hang tiéu dung, kim khi qiy, d4 quy va cédc vat c6 gia tri khéc;

Ngoai té bang tién mat, s6 du trén tai khoan tién gui tai t6 chic cung
ting dich vu thanh todn bang tién Viét Nam va ngoai té;

Trai phi€u, c6 phiéu, tin phi€u, ky phi€u, chitng chi tién g, s6 tiét
kiém, thuong phi€u, cdc gidy to khéc tri gid dugc bang tién, c6 phiéu do
TCTD khac phét hanh;

Quyén tai san phat sinh tir quyén tac gia, quyén sd hitu cong nghiép
quyén doi no, quyén dugc nhan s6 tién bao hiém, cidc quyén tai san
khac phat sinh tir Hop dong hoac tir cac can cit phap ly khac;

Quyén doi voi phan von gop trong doanh nghiép, ké ca trong doanh
nghiép c6 von dau tu nude ngoai;

Quyén khai thac tai nguyén thién nhién theo quy dinh ctia phap luat;

Tau bién theo quy dinh chia Bo Luat Hang hai Viét Nam, tu bay theo
quy dinh ctia Luat Hang khong dan dung Viét Nam trong truong hop
dugc cam co;

Tai san hinh thanh trong tuong lai 12 dong san hinh thanh sau thoi diém
ky két giao dich cAm c6 va sé thuoc quyén s hitu ctia bén cAm ¢6 nhu
hoa loi, 1gi tic, tai san hinh thanh tir von vay, cac dong san khac ma bén
cam c6 c6 quyén nhan;

Cac tai san khac theo quy dinh ctia phap luat.

Can thoa thuan truGe véi khach hang vé viéc 1oi titc va cdc quyén phat
sinh tr TSCC ciing thudéc TSCC néu phap luat khong cé quy dinh gi
khéc.

Tuong tu, néu TSCC dugc bao hiém thi khoan tién bao hiém ciing thudc
TSCC.
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Dai v6i dong san khong ¢ gidy s& hitu: chi nhanh chi nén nhan nhiing
loai dong san pho bién nhu kim loai quy, dd quy, d6 dung gia dung...
Chi nhénh chi nén nhan cAm ¢ tai san luan chuyén trong qud trinh san
xudt kinh doanh néu quén 1y chat dugc hang hod luan chuyén do.

Doi v6i dong san c6 gidy ching nhan s& hitu: chi nhanh chi nén nhan
nhitng loai tai san phd bién nhu phuong tién van tai c4c loai

Truong hop cAm c6 bang s6 du tai khoan tién giri/tiét kiém/tin phi€u/ky
phiéu tai cdc t6 chic tin dung, chi nhdnh chi thuc hién néu 4p dung
duoc cac bién phap phong toa so du sir dung dé cAm c¢6 trén tai khoan.

Truong hop nhan cAm c6 bang quyén vé tai san, chi nhdnh nén thué t6
chic tu van, t6 chiic chuyén mon xac dinh gid tri cu thé.

3.2.2. Cadc loai tai san thé chdp

Nha &, cong trinh x4y dung gin lién vé6i dat, ké ca cac tai san gan lién
v6i nha &, cong trinh xay dung va cdc tai san khac gan lién véi dat;

Gia tri quyén str dung dat theo quy dinh tai Nghi dinh 79/ND-CP ngay
1/11/2001 cua Chinh phu:

Ho gia dinh, ca nhan st dung dat nong nghiép, dat 1am nghiép, duoc
Nha nuéc giao hoic do nhan quyén sir dung dat hop phap dugc thé
chap gia tri quyén st dung dit, tai san thudc so hiru ctia minh gin
lién voi dat dé vay von hoat dong san xuét kinh doanh.

Ho gia dinh, ca nhan sir dung dat dugc thé chip gia tri quyén st
dung dat nhu néu ¢ trén, thi ciing duoc quyén bao lanh bang gia tri
quyén sir dung dét.
T6 chirc kinh té duoc thé chip gia tri quyén st dung dat khi c6 mot
trong cac diéu kién sau:
= Pit do Nha nude giao co thu tién.
= Pit do nhan chuyén nhuong quyén st dung hop phap.
= Pét do Nha nuée cho thué ma di tra tién thué dat cho ca thoi
gian thué hodc cho nhiéu ndm ma thdi han thué dat da duoc
tra tién con lai phai trén 1 nim. Riéng ddi v6i doanh nghiép
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+

c6 von dau tu nudc ngoai duoc thé chip gia tri quyén sir
dung dat va tai san gan lién trén dat trong thoi han thué dat,
thué dat da tra tién con lai it nhat 05 nam. Thoi han cho vay
phai phu hop véi thoi han thué con lai.

= Trong trudng hop to chic kinh té dwge Nha nudc giao dét
khong thu tién st dung dat dé san xuit nong nghiép, 1am
nghiép, nudi trong thuy san, 1am mudi, hoic duge Nha nudc
cho thué dat ma tra tién thué dat hang nidm thi chi dugc thé
chap tai san thudc so hiru ctia minh gan lién véi dat do.
T6 chirc kinh té dugc thé chip gia tri quyén st dung dat nhu da néu
& trén thi cling dugc quyén bao lanh bang gia tri quyén st dung dat.

Tau bién theo quy dinh ctia B6 Luat Hang hai Viét Nam, tau bay theo
quy dinh ctia Luat Hang khong dan dung Viét Nam trong truong hop
duoc thé chap;

Cac tai san khac theo quy dinh cua phap luat. Hoa loi, loi tic va cac
quyén phét sinh tir TSTC ciing thuéc TSTC, néu chi nhdnh va khéch
hang c6 thoa thuan hoac phép luat c6 quy dinh; truong hop TSTC dugc
bdo hiém thi khoan tién b&o hiém ciing thuoc TSTC.

Truong hop thé€ chap toan bo tai san c6 vat phu, thi vat phu d6 ciing
thuoc TSTC. Trong truong hop thé chap mot phan bat dong san co vat
phu, thi vat phu chi thuéc TSTC néu c6 su thoa thuan vGi khach hang.

Can thoa thuan trudc v6i khach hang vé viéc 10i tiic va cdc quyén phat
sinh tir TSTC ciing thudc TSTC néu phdp luat khong cé quy dinh gi
khéc.

Tuong tu, néu tai san thé chdp dugc bao hiém thi khoan tién bao hiém
cling thuoc TSTC.

3.2.3. Tai san bao lanh

Tai san cta bén thit ba dung dé bao dam thuc hién nghia vu b4o lanh bao gom céc

tai san theo quy dinh tai tiét 3.2.1 va 3.2.2 clia diém 3.2 phan nay.

3.3. Piéu kién doi voi tai san bao dam

Tai san dung dé bao dam tién vay phai ddp ting du 4 diéu kién néu sau:
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- Thuoc quyén so hitu, quyén qudn 1y, su dung cia khdch hang vay hodc
bén bdo lanh:

Dé ching minh duoc diéu kién nay, khach hang vay hoic bén bao lanh phai
xudt trinh Gidy chiing nhan s& hitu, quyén quan 1y st dung tai san. Trudng
hop thé chap quyén st dung dét, khach hang vay hoic bén bao lanh phai c¢6
gidy ching nhan quyén st dung dat va duoc th€ chap theo quy dinh cta
phép luat vé dat dai. D6i vé6i tai san ma Nha nuéc giao cho doanh nghiép
Nha nudc quan ly, st dung, doanh nghiép phai ching minh dugc quyén
dugc cam cg, thé chap hoac bao lanh tai san do.

- Thuoc loai tai san duoc phép giao dich:

Tai san duoc phép giao dich dugc hiéu 1 céc loai tai san ma phdp luat cho
phép hoidc khong cdm mua, béan, ting, cho, chuyén déi, chuyén nhuong,
cam c0, thé€ chép, bao lanh va cac giao dich khac

- Khong cé tranh chdp tai thoi diém ky két hop dong bdo dam:

Dé thoa min diéu kién ndy, chi nhanh yéu cdu khdch hang vay, bén bao
lanh cam két bang van ban vé viéc tai san khong ¢6 tranh 'chap vé€ quyén sG
hitu hoac quyén st dung, quan 1y tai san d6 va phai chiu trach nhiém truéc
phap luat vé cam két clia minh.

- Phdi mua bdo hiém néu phdp ludt cé quy dinh:

Do6i v6i cdc tai san ma phap luat quy dinh phai mua bao hiém thi chi nhdnh
yéu cdu khach hang vay, bén bao lanh xuét trinh Hop dong mua béo hi€ém
trong thoi han bao dam tién vay. Truong hop khoan vay c6 thoi han dai,
khach hang vay va bén bdo lanh c6 thé xuat trinh Hgp dong mua bao hiém
c6 thoi han ngin hon song phai c6 cam két bang van ban vé viéc ti€p tuc
mua bao hiém trong thoi gian ti€p theo cho dén khi hét thoi han bao dam.

Nhidm bao dam kha nang thu no an toan, chi nhdnh nén thoa thuan véi
khach hang vay, bén bao lanh vé viéc chuyén tén ngudi hudng trong Hop
déng bao hiém 1a NHNo trong trudng hop c¢6 rii ro xdy ra. Trudng hop
khong thoa thuan dugc di€u nay, chi nhanh budc khiach hang phai cam két
bang vian ban vé viéc chuyén toan bo so tién dugc dén bu theo Hop dong
bao hiém dé thanh todn ng géc, ng 14i va cdc chi phi khdc tai NHNo.

3.4. Piéu kién daéi vo6i bén bao lanh (bén thit ba)

Bén bdo lanh phai c6 du céc dicu kién sau day:
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- Co nang luc phap luat dan sy, nang lyc hanh vi dan su.

+ Bén bao 1anh 1a phap nhén, ca nhan Viét Nam: Co6 nang lyc phap
luat dan su, nang lyc hanh vi dan su theo quy dinh ctia phéap luat
Viét Nam.

+ Bén bdo l1anh 1a phép nhan, c4 nhan nudc ngoai,: C6 nang luc phap
luat dan sy, ndng luc hanh vi dan sy theo quy dinh cua phép luat
nha nudc ma bén bao 1anh 1a phap nhan nudc ngoai cd qudc tich
hoac c4 nhan nudc ngoai d6 dugc Bo Luat Dan sy ciia nudc Cong
hoa xa hdi chu nghia Viét Nam, cac van ban phapluat khac cua
Viét Nam quy dinh hodc diéu uéc qubc t& ma nude Cong hoa xa
hoi chu nghia Viét Nam ky két hodc tham gia quy dinh; trong
truong hop phap nhan, cd nhan nudc ngoai xac 1ap, thuc hién viéc
bao lanh tai Viét Nam, thi phai c6 nang luc hanh vi dan sy theo
quy dinh cua phap luat Viét Nam.

- Cé tai san du diéu kién theo quy dinh tai diém 3.3 muc 3 chuong XII
S6 tay Tin dung.

+  Trudng hop bén bao 1anh 14 to chirc tin dung, co quan quan Iy ngan
sach Nha nudc thi thuc hién bdo lanh theo quy dinh cua phéap luat
vé bao 1anh ngan hang, bao 1anh ngan sach nha nude va huéng din
ctia Tong Giam d6c NHNo.

+  Dé thyuc hién nghia vy bdo lanh, bén bdo lanh phai cam cd, thé
chap tai san tai NHNo.
3.5. Pham vi bao dam tién vay

- Ngan hang c6 thé 4p dung mot hodc nhiéu bién phap bao dam tién vay
de6i v6i mot khoan vay.

- Gi4 tri TSBD duoc x4c dinh tai thoi diém ky két hop dong bao dam va
phai 16n hon gia tri nghia vu duogc bao dam, trir truong hgp Ngan hang
va khach hang vay thod thuan bao ddm béng tai san nhu mot bién phap
b6 sung d6i v6i khoan vay khong c¢6 bao dam béng tai san.

- Mot tai san c6 thé duge dung dé bao dam cho nhiéu khoan vay khédc
nhau tai mot ngan hang.
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Mot tai san c6 thé duge dung dé€ bao dam cho cdc khoan vay khdc nhau
tai cdc ngan hang khac nhau nhung phai dap tng cac di€u kién néu tai
cac khoan 1,2,3 cta nghi dinh s6 85/2002/ND-CP cua Chinh phu.

Mot khoan vay c6 thé dugc bao dam bang nhiéu tai san khac nhau.

Tht tu vu tién thanh todn gitta cdc ngan hang cho vay dugc xac dinh
theo thit tu dang ki giao dich bao dam. Truong hop cic ngan hang cho
vay cling nhan bao dam thod thuan thay déi thit tw vu tién thanh toan thi
phai dang ki viéc thay d6i d6 tai co quan dang ki giao dich bao dam.

Truong hop nhiéu bén ciing bao 1anh cho mot nghia vu ctia khach hang
vay thi cac bén bao 1anh phai lién d6i thuc hién viéc bao lanh, trir truong
hop c6 thoa thuan hoac phap luat c6 quy dinh bao lanh theo cac phan
doc 1ap; NHNo nhan béo Ianh c6 thé yéu ciu bét ¢t mot trong s6 cac
bén bao lanh thuyc hién toan bd nghia vu bao lanh. Truong hop NHNo
nhan bao 1anh c6 thé bu trir nghia vu v6i khich hang vay duoc bao lanh
thi bén bao 1lanh khong phai thuc hién nghia vu bao lanh.

3.6. Miic cho vay so véi gia tri tai san bao dam

Tuy ting trudng hop cu thé, ngan hang tu tinh todn va quyét dinh miic
cho vay so v6i gia tri TSBD. Mién 1a, két qua tinh todn cho thdy, trong
truong hop ¢6 rii ro xay ra, ngan hang c6 thé thu dugc ng goc, ng 1ai va
cac chi phi khac tir viéc xtr 1y TSBD.

Nhim bao dam thu no an toan, trong timg thoi ky, Téng gidm doc s&
quy dinh muc cho vay t6i da so véi gia tri TSBD. Hién tai, mic cho vay
toi da so véi gia tri TSBD dugc quy dinh nhu sau:

Tai san thé chdp: Muc cho vay ti da bang 75% gia tri TSBD. Riéng
murc cho vay tdi da so voi gid tri quyén str dung dat do Tong Giam ddc

quy dinh cy thé timg thoi ky trong pham vi murc noi trén.

Déi voi b chimg tir xuat khau thé chap cho vay: Muc cho vay tdi da
bang 100% gia tri bd chtng tir hoan hao.

Tai san cam co:

+ TSCC la gidy to c6 gia: Mirc cho vay ti da bang s6 tién gbc cong 13i
chimg tir c6 gia trir s6 13i phai tra cho ngan hang trong thoi gian xin

vay.
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+ TSCC do khach hang vay, bén bao lanh gitt, stt dung hoac bén thir
ba giit: Muc cho vay t6i da bang 50% gié tri TSBD.
+ TSCC do ngan hang gitr: Mitc cho vay toi da bang 75% gia tri
TSBD.
3.7. Ban, chuyén dbi tai san cAm cd, bao linh
Viéc chip thuan cho khich hang vay, bén bao 1anh dugc ban, chuyén d6i TSCC,
bao lanh 13 vat tu hang héa dang ludn chuyén trong qua trinh san xuat, kinh doanh;
hodc chap thuan dugc ban, cho thué do Giam ddc chi nhanh NHNo quyét dinh va
phai dugc ghi rd trong Hop dong bao dam tién vay.
3.8. Rut b6t, bo sung, thay thé tai san bio dam
Trong thoi han bao dam, khach hang vay, bén bao lanh c6 thé dugc rat bot, bo
sung, thay thé TSBPD vdi diéu kién gia tri cia nhiing tai san con lai hodc thay thé
dap ung cac quy dinh tai muc 4.1.1.3 va muc 3.6 chuong XII STTD.
3.9. Khai thac cong dung va hwéng lgi tire tir tai san bao ddm
Khach hang vay hodc bén bao lanh co thé khai thac cong dung va huong loi tirc tir
TSBD néu dam bao thuc hién nghia vu trd ng cua tai san va dugc sy déng y cua
chi nhanh NHNo.
7. Cac bién phap/hinh thiic bao dam tién vay

Can ctt nang luc tai chinh cua khach hang vay, tinh kha thi va hiéu qua cua khoan
vay va tinh hinh thuc t€, Ngan hang c6 thé lua chon dp dung mot hoic mot s6 bién
phép bao dam tién vay dugc néu dudi day.
- Cdc bién phdp bdo ddam tién vay bang tai sdn.:
+ Cam c0, thé chap bang tai san clia khach hang vay;
+ Bao lanh bang tai san clia bén thit ba;
+ Bdo dam bang tai san hinh thanh tir von vay.
- Cdc bién phdp bdo dam tién vay trong truong hop cho vay khéng cé bdo
ddm bang tai sdn:
+ Ngan hang chu dong lua chon khach hang du diéu kién dé cho vay
khong c6 bao dam bang tai san.
+ Cho vay khong ¢6 bao ddm bang tai san theo chi dinh ctia Chinh phu;
cua NHNN VN va huéng din ctia Téng gidm doc
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4.1. Bao dam tién vay bang tai san cam cd, thé chap cua khach hang vay hoac
bao lanh bang tai san cta bén thit ba

4.1.1.Quy trinh nhdn tai san bao dam

4.1.1.1. Nhan va kiém tra ho so tai san bao dam

Tu vdn

CBTD chiu trdch nhiém huéng din, giai thich cu thé dé khach hang vay
hoic bén béo 1anh c6 thé hiéu ddy du cdc trdch nhiém va nghia vu co
ban ctia bén vay doi véi TSBD. Truong hop can thiét, CBTD liét ké cac
loai tai liéu gidy tO can xudt trinh dé thuc hién bao dam tién vay nhim
tao diéu kién thuan 1oi nhét cho khach hang.

Nhdn va kiém tra so bo ho so tai san bdo ddm:

Khi nhan hé s¢ TSBD, CBTD kiém tra so bo céc yéu t6 sau nham tranh
tinh trang khdch hang phai b6 sung stta chita nhiéu lan:

+ Du loai va du s6 lugng theo yéu cau.

+ C6 chit ky va dau xac nhan cua co quan lién quan.

+ Phit hop vé mat ndi dung gitta cac tai liéu khac nhau trong ho so

+ C4c loai gidy tO cu thé trong bo ho so tai san bao dam

4.1.1.2. Tham dinh tai san bao dam

Nguon thong tin dé tham dinh

Viéc thim dinh tai san bdo ddm dugc ti€n hanh trén co s& 3 ngudn thong tin

+

Ho so tai liéu va thong tin do khach hang cung cap: Day 1a nguén
thong tin chi yéu dé xem xét ddnh gid tinh trang va gid tri clia tai san
bao dam vi vay cd gang thu thap cang nhiéu cang tot.

Khao sat thuc té: Két qua khao sit thuc t€ nhim khang dinh lai cic
thong tin thu thap dugc tir khach hang va phat hién nhiing van dé méi
can tham dinh ti€p. K&t qua khao sat thuc t€ can ghi lai du6i dang Bién
ban lam viéc va ¢6 it nhat hai chit ky nhdam bao dam tinh khich quan
cta cac thong tin da néu.

Cac nguon khac (Chinh quyén dia phuong, cong an, toa dn, co quan
dang ky giao dich bdo dam, cic ngan hang khac, hang xém lang giéng,
bdo chi ...): Kinh nghiém cho thay thong tin thu thap duogc tir nguén
nay thuong mang tinh khach quan va chinh xac cao, dac biét doi véi
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viéc xdc dinh quyén s hitu, xdc dinh gid tri tai san bao dam. Két qua
cdc budi lam viéc v6i co quan hitu quan cling can ghi chép lai, ¢6 chit
ky cua it nhat hai nguoi va luu giit cling cac ho so khac. Truong hop 1ay
thong tin tlr bao chi, Intemet.. cling can chup, in dé luu .

Noi dung tham dinh

Qué trinh thdm dinh tai sdn bao dam phai tap trung 1am rd nhitng vin dé sau:

+

Quyén s hiru tai san bao dam ciua khach hang vay/ bén bao lanh:
CBTD phai ki€ém tra xem khach hang vay/bén bao lanh c6 xuat trinh
du cac loai gidy td chiing minh quyén s& hitu/quyén st dung tai san
dung lam bao dam khong. Can hét stic luu y cdc dau hiéu stra chita,
mau thuln, tinh phdp 1y cla céc loai gidy to uy quyén, tinh phap 1y
trong trudng hop dong sd hitu tai san ... Khi khdo sat thuc t€ hoac thu
thap thém thong tin tir nhitng nguén khdc can tim céach kiém chiing lai
quyeén s& hitu TSBD cua khach hang vay/bén bao lanh.

Tai san hién khong c6 tranh chap: viéc khang dinh tai san bdo dam
hién c6 tranh chap hay khong la kha phuc tap vi vay ngoai viéc tu xem
xét thdm dinh, c4n bo tin dung cin yéu ciu khach hang vay/bén bao
lanh xdc nhan bing vin ban khing dinh tai san hién khong c6 tranh
chap va chiu trach nhiém truGe phéap luat vé cam két ciia minh.

Tai san dugc phép giao dich: Ngoai cédc tai san thong dung, dugc
mua ban tu do trén thi truong, chi nhanh can hét stc than trong khi
xem xét cac loai tai san bao dam c6 tinh dac biét chuyén dung, qui,
hiém. Néu xét thay can thiét, cdn bo tin dung yéu cau khach hang
vay/bén bao lanh xuat trinh b sung céc loai vin ban ctia phéap luat néu
10 loai tai san d6 dugc phép giao dich binh thuong.

Tai san dé chuyén nhuong: Muc tiéu cho vay ctia ngan hang Ia thu
hoi du ng goc va no 1ai tir viéc thuc hién phuong an du an san xudt
kinh doanh ma khong phai tai san bao dam. Tuy nhién CBTD can tham
dinh k¥ tinh dé chuyén nhuong clia tai san bao dam dé dé dang xir 1y
(né€u phai thuc hién).

Xac dinh gia tri tai san bao dam: Xac dinh gid tri TSBD nham lam
co s xdc dinh muc cho vay t6i da va tinh todn kha nang thu hoéi ng vay
trong truong hop budc phai xtr Iy TSBD.
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Kha nang thu hoi no vay trong truong hop phai xir 1y tai san bao
dam: Dé tham dinh dugc noi dung ndy CBTD can ra sodt toan bo ho
so gidy to0 TSBD do khach hang vay/bén bao lanh cung cap, dé xuét
céc diéu khoan cin quy dinh r6 trong Hop déng bao ddm nhiam bao vé
quyén 1gi cua ngan hang trong truong hop budc phai xi 1y tai san bao
dam. Ngoai ra, gia tri tai san thong thuong bi€n dong theo thoi gian va
tinh hinh thi truong. Vi vay, CBTD can tham khao céc thong tin lién
quan, tinh toan su tang/giam gia trong thoi han cho vay; du bao kha
nang thu hoi no vay tir nguén xu 1y tai san bao dam.

DPé xuat cac bién phap quan ly tai san bao dam an toan va hiéu
qua: Tuy tiing trudng hop cu thé, can bo tin dung dé xuét bén nao gii
TSBD thi hop 1y. Ngan hang can giit cac loai gidy to gi? Phuong phap
kiém tra TSBD nhu thé nao? Thoi gian kiém tra....

Ngoai ra CBTD ciing can dé xuat huéng xur Iy trong mot s tinh huéng nhu thoa

thuan rdt b6t hay bo sung tai san bao dam, thoi diém ngan hang ¢6 quyén xu 1y

tai san bao dam, quyén dugc bao dam cung lic cho nhiéu nghia vu khac nhau...

+

Viét bao cao tham dinh

CBTD chiu trach nhiém viét bao cdao tham dinh trinh phu trach
phong. Bio cdo thim dinh dugc 1ap sau khi két thic qud trinh thdm
dinh hodc ngay trong khi thim dinh TSBD. Ngoai ra, néu bién phap
bao dam don gian va/hodc qua trinh thim dinh TSBD dién ra dong thoi
v6i qud trinh thidm dinh cho vay, bdo cdo tham dinh TSBD duoc lap
chung véi bdo cdo tham dinh cho vay.

B4o cdo thidm dinh cin duoc thé hién mach lac, sach s&, khong tidy xod
trung thuc c4c thong tin thu thap, tdng hop dugc. CBTD phai c6 ¥ kién
riéng, r0 rang vé cac ndi dung sau (Phu luc 12A):

» HOo so bdo dam tién vay cé ddy du theo quy dinh;

» Tinh phdp Iy ciia tai san thé chdp cam cé, bdo lanh bdng tai san
cua bén thir ba;

» Phan tich, danh gid, du bdo vé gid tri, khd ndng chuyén nhuong,
phuong phdp qudn 1y tai sdn thé chdp cam c6, tai sdan cua khdch
hang vay/bén thit bdo ldanh duoc ding dé bdo lanh;

» Du bdo cdc riii ro c¢é thé xdy ra doi véi bién phdp bdo dam va

cdc bién phdp han ché cdc riii ro do;
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> Két ludn: néu ré cé dong y nhin TSBD hay khong? Truong hop
dong y thi tri gid dinh gid bao nhiéu? Cdc diéu kién va phuong
phdp quan 1y tai san cam colthé chdp? Cdc dé xudt khdc. Miic

cho vay t6i da doi vai tai san do.

Truong hop can thiét phai tai thdm dinh, cdn bo tdi thim dinh thuc
hién cdc buéc nhu quy dinh déi vé6i cén bo truc tié€p cho vay va c6 thé
lua chon hodc (i) Lap b4o céo thdm dinh riéng hoic (ii) B6 sung y
kién vao Bdo cdo thim dinh do cén bo truc ti€p cho vay lap.

Phu trach Phong chiu trach nhiém kiém tra lai céc thong tin néu tai
bdo cdo tham dinh va ghi mot trong cdc y kién sau: (i) Nhat tri v6i
céc noi dung néu tai bdo cdo; (ii) Dé nghi CBTD lam 16 hoic bo
sung thém mot s6 ndi dung; (iii) Yéu cau can bo khac thuc hién viéc
tdi thim dinh néu nhan thiy bdo cdo thim dinh khong dat yéu cau,
khong bao dam tinh khach quan hoac do bién phap bao dam qua
phtic tap vuot kha nang lam viéc clia can bo truc ti€p cho vay; (iv)
Thué bén thit ba (doc 1ap) tham dinh.

Phu trach phong tin dung/kinh doanh ky tén vao béo cdo thaim dinh
va trinh Gidm doc/ phé gidm doc chi nhanh.

4.1.1.3. Xac dinh gi4 tri tai san bado dam tién vay

Nguyén tac chung

TSBD tién vay phai dugc xac dinh gid tri tai thoi diém ky két hgp dong
bao dam; viéc xac dinh gid tri tai san tai thoi diém nay chi dé 1am co
s& xéac dinh miic cho vay va khong 4p dung khi xir Iy tai san dé thu héi
ng.

Viéc xac dinh gid tri TSBD tién vay can lap thanh van ban riéng, dac
biét 1a doi véi cac truong hop tai san dam bao 1a tai san ¢6 gia tri 16n,
gia ca bién dong, hoac quyén sir dung dat.

Gia tri TSBD duoc xdc dinh bao gém ca hoa 1oi 1gi titc va cdac quyén
phat sinh tir tai san d6. Trong truong hop TSTC 1a toan bo bat dong san
c6 vat phu, thi gia tri cta vat phu ciing thudc gia tri TSTC; néu chi thé
chap mot phan bat dong san cé vat phu, thi gid tri vat phu chi thudc gia
tri TSTC khi cac bén c6 thoa thuan.
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+

Trong trudng hop c6 thoa thuan véi khach hang dung vé viéc thé€ chap
quyén sir dung dat va tai san gan lién véi dat thi gid tri TSBD bao gém
gia tri quyén str dung dat cong gid tri tai san gan lién vdi dat.

Xac dinh gia TSBD khong phai la quyén sir dung dat.

Doi v6i tai san 1a ngoai té bang tién mat, s6 du trén tai khoan tién gui
tai T6 chic tin dung bang tién Viét Nam, ngoai té: Gid tri TSBD bang
diing véi gié tri ngoai té bang tién mat hodc s6 du tién Viét Nam trén
tai khoan.

Doi v6i tai san 1a gidy to tri gid duoc bang tién: Chi nhanh can ct gid
tri ghi trén mat ching tir ¢ gid, tham khao thém gia thi truong cong
khai néu c6 (tin cong bo cua NHNN, Cong ty ching khodn, bdo chi...)
va cac nguodn thong tin khac dé thoa thuan vé6i khach hang vay/bén bao
lanh vé muic gid tri cua TSBD.

Doi véi tai san 1a may moc, thiét bi, nguyén liéu, nhién liéu, vat liéu
hang tiéu dung: Chi nhanh can cu gid tri ghi trén hod don mua hang,
gid tri con lai ghi trén s6 sach sau khi da trir di gi tri khiu hao, gid
cong bo trén bdo chi, gid chao ban cua céc dai ly ban hang ... dé thoa
thuan vé6i khach hang vay/bén bao 1anh vé gid tri bao dam.

Truong hop xét thay phic tap, nang luc va kinh nghiém ctia chi nhanh
khong cho phép xac dinh gid tri TSBD mot cach chinh xac, chi nhanh
c6 thé thoa thuan vdi khach hang vay bén bao lanh vé viéc thué mot td
chiic chuyén mon x4c dinh. Trong truong hop nay, khach hang
vay/bén bao l1anh phai chiu moi chi phi do viéc thué t6 chic chuyén
mon do.

Xac dinh gia tri tai san 1a quyén sir dung dat:

Tai ting thoi diém, Tong gidm doc s& ban hanh Quy dinh cu thé vé
viéc xdc dinh gi4 tri tai san 1a quyén st dung dat.

Chi nhanh tham khao khung gia dit do UBND tinh, thanh ph6 ban
hanh va gid dat thuc t€ chuyén nhuong tai dia phuong tai thoi diém thé
chap dé thoa thuan vé6i khach hang vay/bén bao lanh vé gid tri clia
TSBD, bao gom cac loai sau:
» Ddt do Nha nudc giao cho ho gia dinh, cd nhdn sir dung ddt
dé sdn xudt nong nghiép, lam nghiép, dat o,
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» Ddt ma ho gia dinh, cd nhdn nhdn chuyén nhuong quyén su
dung ddt hop phdp;

» Ddt do Nha nudc giao cé thu tién doi voi to chiic kinh té;

+ Ddt ma to chitc kinh t¢" nhdn chuyén nhuong quyén s dung
ddt hop phdp.

Gia dat chuyén nhugng thuc t€ tai dia phuong dugc xéc dinh dua trén
gid chuyén nhugng dang bdo; gia chuyén nhuong tham khao tai phong
dia chinh ctia phudng, xd; Gid chuyén nhugng tham khao clia Trung
tam kinh doanh dia 6c va cdc nguon thong tin khac. Truong hgp khong
thu thap dugc cdc thong tin vé thi trudng bang van ban, chi nhanh ¢6
thé 1ap Ban ghi chép khao sit gié thi trudng, c6 chit ky cta it nhat hai
(02) can bo. Cac thong tin tham khao thu thap duoc cin sao chup hoac
ghi chép day du va luu giit trong ho so th€ chap, bao lanh.

D6i véi dit do Nha nudc cho ho gia dinh, ¢4 nhan, t6 chic kinh t€ thué
ma da tra tién thué dat cho ca thoi gian thué hodc da tra tién thué dat
cho nhiéu nam, thi gia tri quyén sir dung dat dugc thé€ chap, bao lanh
gom tién dén bu thiét hai, giai phéng mat bang khi dugc Nha nudc cho
thué dat (néu co), tién thué dat da tra cho Nha nudc sau khi trir di tién
thué dat cho thoi gian da st dung.

Trudng hop thé chap gid tri quyén st dung dat ma ngudi thué dat duoc
mién, giam tién thué dat theo quy dinh ctua phép luat, thi gia tri quyén
str dung dat dugc tinh theo gid tri thué dat trude khi duge mién, giam.

4.1.1.4. Lap hop dong bao dam

Hop dong cam co, thé chdp, bdo lanh duoc Idp thanh van bdn riéng.
Doi vdi cho vay cam ¢ cdc gidy to ¢é gid, hop dong bdo dam tién vay
duoc ghi trong hop dong tin dung (Mau s6 04E/CV ban hanh kém theo
Quyét dinh so'72/0D-HPQT-TD ngay 31/03/2002)

Chi nhdnh luu y ghi ré cdc ndi dung sau trong Hop dong bdo dam:

Truong hgp doanh nghiép nha nude cAm c6, thé chap tai san 1a toan bo
day chuyén cong nghé chinh theo quy dinh ctia co quan quan 1y nganh
kinh t€ - k¥ thuat, thi phai ¢6 van ban dong y cua co quan quyét dinh
thanh 1ap doanh nghiép do6.
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D6i vdi tai san cdm ¢6, bdo 1anh 1a vat tu hang héa luan chuyén trong
qua trinh san xudt kinh doanh, thi khach hang vay/bén bao lanh chi
dugc ban, chuyén déi trong trudng hop c¢6 chap thuan bang vin ban
ctia chi nhanh truc ti€p cho vay nhan cam c6. D6i véi tai san thé chép,
bao 1anh 12 nha &, cong trinh x4y dung dé ban, dé€ cho thué thi khach
hang vay/bén bao lanh chi dugc ban, cho thué trong truong hgp c6
chdp thuan bang van ban cta chi nhdnh truc ti€p cho vay nhan thé
chap.

Truong hop cam c6 quyén tai san (quyén tic gia, quyén s hitu cong
nghiép, quyén doi ng, quyén duoc nhan s6 tién bao hiém, quyén doi
vGi phan von gép trong doanh nghiép, quyén khai thac tai nguyén...),
thi khach hang vay/bén bao lanh phai giao cho chi nhanh ban chinh
gidy to chiing minh vé quyén tai san d6

Dai v6i cac tai san, phuong thiic bao dam phai dang ky giao dich bao
dam, don vi truc ti€p cho vay phai thuc hién tha tuc dang ky giao dich
bao dam theo quy dinh hién hanh tai Nghi dinh 08 va thong tu
01/2002/TT-BTP.

a. Chitng thuee, chitng nhén trén hop dong bdo dam

Vi¢ce chiing thuc, chimg nhén ctia co quan cong chirng Nha nude hoac UBND cép

c6 tham quyén trén hop dong thyc hién nhu sau:

- Poi v6i gia tri quyen sir dung dat va cac bat dong san gin lién trén dat
thuc hién theo Thong tu lién tich s6 03/2003/TTLT-BTP-BTNMT ngay
4/7/2003 cua Bo Tu phap, Bo Tai nguyén mdi truong hudng dan vé trinh

tu, thi tuc dang ky va cung cap thong tin vé thé chap, bao lanh bang quyén

st dung dat, tai san gén lién v6i dat. Cu thé la:

Truong hop ding ky thé chip, bao 1anh bing quyén sir dung dat hoic
quyén sir dung dat va tai san gan lién trén dat thi ho so dang ky gom:
= Pon yéu cdu ding ky thé chdp, bao lanh (3 ban).
= Hop dong thé chap, hodc bao lanh (3 ban).
= Gidy chitng nhdn quyén sir dung ddt hodc gidy chitng nhdn
quyén sé hitu nha & va quyén sir dung dat & (néu dat 6, nha &
tai do thi).
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= Trich luc ban do dia chinh hodc trich do dia chinh, doi véi
triwong hop trén gidy chimg nhdn quyén sit dung dat, gidy
chitng nhdn quyén sé hitu nha & va quyén sir dung ddt chwa
thé hién so do thira dat.

= Chitng tir ngp tién thué dat (truong hop la dat do Nha nuéc
cho thué).

+ Trudng hop ding ky thé chap, bao lanh bang tai san gan lién véi dat
thi ho so dang ky gom:

= Pon yéu cdu ding ky thé chap, bao lanh (3 Ban).

= Gidy chimg nhdn quyén sir dung dat hodc gidy chirng nhdn
quyén s¢ hitu tai san gan lién véi dat (néu tai san dé phdi
dang ky quyén s hitu).
- Cac treong hop nhit thiét phai cé cong chirng:

+ Thé chép, cam cd tai san thyuc hién nhiéu nghia vu tai cac t6 chuc tin
dung.

+ Bao dam tién vay bang bién phap bao lanh cta bén the ba (trir bao
lanh bang gia tri quyén st dung dat va tai san gan lién trén dit, bao
lanh bang gidy to c6 gid).

- Cac truwong hop khac: do Giam ddc chi nhanh NHNo théa thuan voi
khéach hang viéc c6 cong chung hay khong.
- L¢ phi cong chirng do khach hang vay hodc bén bao lanh tra.

b. Pang ky, xoa dang ky giao dich bao dam

Viéc dang ky, xd6a dang ky giao dich bdo dam thuc hién theo quy dinh cua Chinh
phu vé ding ky giao dich bao dam (xem thém Phu luc 121):
- Céc truong hgp sau day phai dang ky tai co quan dang ky giao dich bao
dam:
+ Viéc cam cd, thé chap tai san ma phap luat quy dinh tai san d6 phai
dang ky quyén so hiru.
+ Viéc cam cd, thé chip tai san ma phap luat khong quy dinh phai
dang ki quyén sé hitu nhung cac bén thoa thuin bén cAm cb, bén thé
chap hodc nguoi tha ba giit tai san.
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+ Viéc cam cd, thé chép mot tai san dé dam bao thuc hién nghia vu.
+ Van ban thong bao vé viéc xu Iy TSBP.

Noi ding ky giao dich bao dam d6i véi cac loai tai san 1a co quan diang
ky qubc gia giao dich bao dam va chi nhanh thuc hién ding ky giao
dich bao dam trur truong hop sau:

+ Co quan ding ky tau bién va chi nhanh thuc hién ding ky giao dich
bao dam déi véi tau bién

+ Cuc hang khong dan dung Viét Nam thuc hi¢n viéc dang ky giao
dich bao dam d6i voi tau bay.

+ S& Tai nguyén méi truong hoic UBND x4, phuong, thi trin noi co
dat dang ky giao dich bao dam ddi v4i quyén sir dung dat, tai san,
gan lién trén dat.

Noi nao cip gidy chimg nhan dang ky giao dich bao dam noi d6 xéa

dang ky giao dich bao dam.

Nguoi vay chiu trach nhiém 1am tha tuc d& nghi ding ky, dang ky thay

d6i, dang ky gia han, cung cip thong tin vé giao dich bao dam va phai

nop 1€ phi theo quy dinh.

c. Bo ho so bao dam tién vay bang tai san cam co, thé chap, bao lanh

B0 ho so bdo dam tién vay bang tai san cam co, thé chap bao 1anh cua khach hang

vay, bao linh ciia bén thir ba gom:

Hop dong bao dam tién vay, tuy tirng truong hop cu thé sir dung

mot trong cic miu sau:

+ Hop dong thé chap tai san (khong gin lién véi quyén sir dung dat)
mau s6 02/BDTV.

+ Hop dong thé chip quyén st dung dat va tai san gin lién trén dat
(mau Thong tu 03/2003/TTLT/BTP- BTNMT).

+ Hop ddng cam c6 tai san (Mau 01/BPTV), trudng hop cam cb gidy
to ¢6 gia st dung Mau 04E/CP.
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+ Hop dong bao lanh bang tai san (khong gin lién véi quyén st dung
dat) Mau 03/BDTC.

+ Hop ddng ban 1anh bang quyén sir dung dit va tai san gan lién trén
dat (mau Thong tw 03/2003/TTLT/BTP- BTNMT)

+ Bién ban xac dinh gid tri tai san bdo dam (Mau 10/BDTV).

Hop dong thué to chitc chuyén mén xac dinh gia tri tai san bao dam,
kém theo phiéu ghi két qua giam dinh chat lugng va gi tri tai san bao
dam cua t6 chire chuyén mon.

Hop ddng giao cho bén thir ba giir tai san cam cd, thé chip (Mau
06/BDTV) trong truong hop chi nhanh NHNo va khach hang vay, bén
bao l1anh thoa thuan cho bén thir ba giir tai san.

Cac gidy to chimg minh quyén sé hiru, quyén st dung tai san thé chap

cam cO:

+ Truong hop thé chip tai san gia tri quyén str dung dat:
= Gidy chitng nhdn quyén sé dung dat.
»  So do thira ddt (néu cé).
= Chitng tir nép tién thué dat (truong hop dwoc thué da).
+ Trudong hop tai san co ding ky quyén so hitu phai co gidy chimg
nhan quyén so hiru tai san. Chi nhanh NHNo phai gitt ban chinh gidy
chtng nhan quyén s hiru tai san.

Vin bén ciia co quan nha nuwéc c6 thim quyén dong y cho doanh
nghiép dwoe caAm cé thé chip tai san dé vay von (d6i v6i doanh
nghiép di c6 quyét dinh khoan hoic cho thud).

Vin ban ddng y ciia co' quan quyét dinh thanh lap doanh nghiép
(truong hop cam c6, thé chap tai san 13 toan bo diy chuyén cong nghé
chinh).

Cac gi?iy to khac c6 lién quan dén tai san bao dam tién vay (phiéu
nhap kho, cac gidy to vé bao hiém tai san,...)

P6i vai tai san thé chfip, cAm c6 c6 mua bio hiém tai san, chi nhanh
NHNo phai giit gidy ching nhan bao hiém va quan 1y tién bdi thudng
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clia co quan bao hiém dé thu ng (néu c6 rui ro) thoa thuan nay phai
dugc ghi rd trong hop dong bao dam.

Hop dong cam co, thé chdp tai sdan phdi cé cdc noi dung chu yéu sau (Mau hop
dong liét ké tai Diéu 18, Diéu 22 Quy dinh ban hanh kém theo QD s6 300/QD-
HDQT-TD ngay 24/09/2003)

+

+

Tén, dia chi clia chi nhanh cho vay, khach hang vay, ngay, thang, nam
ky két Hop dong bao dam

Nghia vu dugc bao dam;

Mo ta tai san cam cg, th€ chip: danh muc, s6 luong, chliing loai, dac
diém k§ thuat, hoa loi, lgi tifc phét sinh; néu 12 bat dong san, quyén sir
dung dat, thi phai ghi o vi tri, dién tich, ranh giGi, cac vat phu kem
theo;

Gia tri cua tai san cam c¢6, th€ chap: ghi ro gia tri cua tai san cam cd0,
th€ chép theo van ban xac dinh gia tri tai san kém theo ma cac bén da
thoa thuan xac dinh.

Bén giit tai san, gidy to cua tai san cam co, thé chap;

Quyén, nghia vu cua céc bén.

Céc thoa thuan vé truong hop xur Iy va phuong thitc xtr 1y tai san cam
c0, thé chap;

Cac thoa thuan khac.

Hop dong bdo lanh bdng tai sdn phdi cé cdc néi dung chu yéu sau (Mau hop
dong liét ké tai Diéu 18, Diéu 22 Quy dinh ban hanh kém theo QD s6 300/QD-
HDQT-TD ngay 24/09/2003):

+

+

Tén dia chi ctia cac bén, ngay, thang, nam;

Cam két cua bén bao lanh vé viéc thuc hién nghia vu thay cho bén duoc
bao lanh;

Nghia vu dugc bao 1anh, pham vi bao 1anh va bén dugc bao lanh;
Danh muc, s6 lugng, chling loai, dac diém, gia tri clia tai san bao 1anh;

Quyén, nghia vu ctia bén bao lanh, bén nhan bao lanh, bén dugc bao
lanh;
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+ Céc thoa thuan vé trudng hop xtr 1y va phuong thitc xr 1y tai san bao
lanh;

+ Ca4c thoa thuan khac.

CaAm cé, thé ch?ip, bao lanh bz“mg tai san cia DNNN

Doanh nghiép Nha nuéc (DNNN) duge cam cd, thé chap tai san ma nha nudc
giao cho doanh nghiép d6 quan 1y, st dung dé vay von tai NHNo. Tong Cong ty
nha nuéc dugc cam cb, thé chip, bao lanh bang tai san ma nha nudc giao cho
quan ly, str dung, sau khi trir di gié tri tai san da giao cho cac doanh nghiép thanh
vién hach toan doc lap.

Khi DNNN cam cd, thé chép tai san 1a toan bd day chuyén cong nghé chinh theo
quy dinh cta co quan nha nudc co tham quyén di co quyét dinh khoan kinh
doanh hodc cho thué, thi viéc cAm cb, thé chép tai san vay von tai NHNo phai
dugc co quan nha nudc c6 tham quyén dong ¥ bang van ban.

Pbi v6i DNNN ma co quan nha nudc c6 tham quyén da c6 quyét dinh giao cho
tap thé nguoi lao dong trong doanh nghiép, hodc ban doanh nghiép, hoic chuyén
ddi thanh Cong ty trach nhiém hitu han mot thanh vién, thi hop dong va thu tuc
cam cd, thé chép tai san thyc hién nhu quy dinh cta phap luat déi véi khach hang
vay khong phai 1a DNNN.

4.1.1.5. Ban giao tai san bao dam

- Sau khi hop dong bdo dam c6 hiéu luc, chi nhanh va khach hang vay/bén
bao lanh thuc hién ban giao ho so, TSBD va lap bién ban ban giao. Tuy theo
tiing loai tai san, phuong thic gitt TSBD ¢6 thé duoc thuc hién theo 1 trong
3 phuong thuc sau:

+  Chi nhanh cho vay giit va quan ly tai san

+  Khach hang vay, bén bao lanh dugc quan 1y tai san, chi nhanh truc
ti€p cho vay giit ho so

+ Bén thit 3 dugc giao, thué gitr tai san, chi nhanh truc ti€p cho vay
gilt ho so. Trong truong hop nay chi nhanh, khiach hang vay/bén
bao lanh cting bén tha 3 giit va quan 1y tai san phai c6 hop dong tay
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3 giao, thué gitt tai san trong d6 ghi rd viéc giao, xuit tai san phai
c6 1énh giai toa cia NHNo.

Poi véi tai sdn cam co.

Khi cam ¢6 tai san, khach hang vay/bén bao lanh c6 nghia vu giao
tai san cam cd cho don vi truc ti€p cho vay gitr; hodc giao cho bén
tht 3 dugc don vi truc ti€p cho vay chi dinh gitt (néu tai sdan nhdn

cdm co khong thé cdt giit tai kho ciia Ngdn hang);

Néu tai san cam c¢6 ¢6 dang ky quyén so hiru, thi cac bén c6 thé thoa

thuan khach hang vay/bén bao lanh dugc gilt va sit dung tai san
cam c6 hoac giao cho nguoi thit ba giit, nhung don vi truc ti€p cho
vay phai giit ban chinh gidy chiing nhan quyén s& hitu tai san.

Truong hop cam c¢6 s6 du tién gui tai NHNo: Don vi truc tiép
cho vay thuc hién phong toa s6 du tai khoan dé caAm co, c6 thong
bdo bang vin ban (trong trudng hop tai khoan tién giri/ so tiét kiém
dugc mo tai chi nhanh NHNo khac) cho Chi nhanh c6 s6 du st
dung v/v s6 du su dung da dugc phong toa.

Trudong hop cam co6 so du tién gui tai TCTD khac: Don vi truc
ti€p cho vay yéu cau bén cam c6 lam cdc thu tuc phong toa tai
khoan ctia minh va phai c6 x4c nhan bang vin ban cta t6 chic tin
dung noi gui tién: (i) cam két phong toa s6 du dung dé bao dam
tién vay; va (ii) cam két mot cach vo diéu kién - trich tién tir tai
khoan phong toa dé thanh toan cho NHNo trong trudong hop khach
hang vay khong tra duoc no khi cé yéu cdu bang van ban NHNo..
Doéng thoi, bén cam ¢6 phai ¢6 uy quyén cho NHNo dugc quyén
yéu cdu trich tién tir tai khoan phong toa (ké ca quyén pha vo ky
han, thiét hai do viéc pha v& ky han do bén cdm c6 chiu) dé thu ng
trong truong hgp khach hang vay khong tra dugc ng dén han - Uy
quyén c6 thé dugc lap thanh vian ban riéng hoidc ghi trong hop dong
tin dung va hop dong bao dam.

Truong hop cam co cac chiing tir ¢6 gia khac: Viéc phong toa
cling dugc thuc hién tuong tu

- Doi vdi tai san thé'chdp
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Khi th€ chap tai san, tai san th€ chdp do khach hang vay/bén bao
lanh git, trir truong hop cac bén thoa thuan giao cho don vi truc
ti€p cho vay hoac bén thi ba gilr. Néu tai san th€ chap la tai san c6
dang ky quyén s& hitu, quyén st dung dat thi don

vi truc ti€p cho vay phai giit ban chinh gidy chiing nhan quyén s&
hitu tai san, gidy ching nhan quyén str dung dét.

Dai véi tai san cam cd, thé chap la phuong tién van tai, phuong tién
danh bét thliy hai san c6 gidly ching nhan dang ky theo quy dinh
cua phap luat (goi tat 1a gidy ching nhan dang ky), don vi truc ti€p
cho vay phai gitt ban chinh gidy chiing nhan dang ky. Khach hang
vay/bén bao lanh dung ban sao c6 ching nhan cta Cong chiing
Nha nuéc va x4c nhan cta don vi truc ti€p cho vay dé luu hanh
phuong tién trong thoi han cdm c¢0, thé chap. Pon vi truc tiép cho
vay chi xac nhan vao mot ban sao gidy chiing nhan dang ky sau khi
da c6 ching nhan cia Cong chiing Nha nudc.

Néu tdi san cAm c0, thé chdp 1a tau bay, thu bién tham gia hoat
dong trén tuyén quoc t€, don vi truc ti€p cho vay giit ban sao gidy
chiing nhan dang ky c6 chiing nhan ctia Cong chiing Nha nudc.

Noi dung xac nhan dang ky sau khi da cé ching nhan cia Cong
ching Nha nué6c: "Bdn chinh dang luu giit tai.. . tiw ngay thdng . . .
ndm...dén ngay.... thang.... nam....." va chit ky cua Giam doc/Phé

giam doc, dau cta don vi truc tiép cho vay

Trong truong hop khoan vay c6 lién quan dén tai san bao dam dugc
gia han no, thi don vi truc ti€p cho vay xac nhan gia han thoi han
luu hanh ban sao gidly chiing nhan dang ky phut hgp véi thoi han gia
han no.

Ban sao gidy ching nhan dang ky c6 chiing nhan ctia Cong chiing
nha nudc va xac nhan cua don vi truc ti€p cho vay chi cé gia tri luu
hanh phuong tién trong thoi han cAm c¢6; thé chap ké ca thoi han
dugc gia han ng (n€u ¢d). Vi vay, khi hét han sir dung ban sao gidy
ching nhan dang ky hoac khi tra hét ng, thi khach hang vay/bén
bao 1anh phai ndp lai cho don vi truc ti€p cho vay.

Truong hop cam co, thé chdp tai san cho khodn vay hop von
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Don vi truc ti€p cho vay va cdc t6 chic tin dung tham gia hop von
thoa thuan ctr dai dién quan ly tai san va gidy to cua tai san bao
dam tién vay (viéc thod thudn phdi bang van bdn);

Bién ban ban giao gidy to va tai san bao dam;

Khi nhan ban giao gidy to va tai san bao dam tir khach hang, chi
nhéanh phai 1ap Bién ban ban giao nham xéc dinh rd vé mat phap 1y
cac chi ti€t lién quan dén viéc ban giao;

Noi dung Bién ban ban giao bao gom cac ndi dung chinh: (i) Ho
tén va chic vu cua bén ban giao (chu so hitu hop phdp hodc nguoi
duoc uy quyén ciia chii sd hitu) va bén nhan ban giao (Gidm doéc chi
nhdnh hodc nguoi dugc uy quyén); (i) Dia diém nhan ban giao;
(iii) C4c loai gidy tO ban giao (ghi cu thé timg loai gidy to; la bdn
chinh hay ban chup; Cdc loai tai san ban giao, ghi ré so luong,
chung loai va mo td tinh trang tai san bdo dam liic nhdn ban giao);
(iv) Muc dich ban giao gidy to/tai san; (v) Cac noi dung khac lién
quan.

Bién ban ban giao gidy to va tai san phai duoc 1ap it nhat 1a hai ban,
c6 gid tri ngang nhau, mdi bén gitt mot ban va phai dugc luu trit
can than .

4.1.2. Qudn ly tai sdn bdo ddm va cdc loai gidy to lién quan

4.1.2.1. Yéu ciu chung

- Quan Iy tai san bao dam va cac loai gidy to lién quan dugc hiéu 1a qua

trinh theo doi, kiém tra, danh gid nham bao dam tai san va cdc loai gidy

to van dang trong tinh trang binh thuong hoac kip thoi phat hién cac su

co lién quan lam giam gia tri cua tai san bao dam/cac loai gidy to lién

quan so véi cac du kién néu tai Hop dong bao dam.

- Can bo tin dung l1a ngudi chiu trach nhiém chinh trong suét qua trinh

quan 1y tai san bao dam va céc loai gidy to lién quan.

- Chi nhanh can thuc thi cdc bién phdp thich hgp ngay khi phéat hién
khach hang hoic bén thit 3 vi pham cac cam két tai Hop dong bao dam
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4.1.2.2. Trudong hop tai san bao dam do bén khiach hang vay/bén tha ba gilt, bao
quan va/hoac st dung

- Tuy tinh chat va dic diém cia tai san bao dam, cdn bo tin dung can chi
dong dé xudt va thuc hién kiém tra TSBD it nhét 06 thang/14n theo cac
noi dung sau:

+ Danh gi4 tinh trang tii san hién tai; Nhiing thay déi (s6 luogng va
chat lugng) so v6i hién trang khi nhan tai san bao dam.

+  Tinh hinh st dung va bao quan tai san bao dam.

+  Cac truong hop vi pham cam két cta khach hang vay/bén thit ba
theo quy dinh tai Hop dong bao dam. . .

- Truong hop tai san bao dam cé s6 lugng 16n, tinh chat k§ thuat phic tap
hodc viéc kiém tra doi hoi phai mat nhiéu thoi gian va stc lao dong,
CBTD can chu dong dé xuat bo sung can bo cuing kiém tra ké ca viéc dé
xuat trudng/phé phong cling tham gia kiém tra tai san bao dam.

- Cac loai gidy to khac lién quan dén tai san bao dam, chiing minh tinh
trang hién tai cta tai san (néu cod), can bo tin dung nén thu thap va luu
giit ho so day du.

- Truong hgp phat hién cac vi pham cam két cua khach hang vay/bén tha
ba gy tac dong xdu dén tai san bao dam, can bo tin dung can ti€n hanh
cac budc sau:

+ Lap bién ban néu rd tinh chat nghiém trong cua su viéc, nghia vu
va trach nhiém cu thé ma bén vi pham phai ganh chiu, céc bién
phdp ngan hang s€ dp dung nham s6m ch&m diit tinh trang vi pham.
.. ¢6 chit ky day du cta khach hang vay/bén thit ba.

+ Bdo cdo ngay su viéc cho lanh dao phong/Gidm doc chi nhanh biét,
dé xuat bién phdp xtr 1y thich hgp.

+ Gtri cong van dén khach hang vay/bén thit ba thong bdo cic bién
phdp ngan hang dp dung nham cham dit ngay tinh trang vi pham.

+ MaQi lan kiém tra tai san bao ddm, CBTD can lap Bién ban kiém tra
c6 chit ky ctia cdc bén lién quan va luu giit ho so day du.

4.1.2.3. Trudong hop tai san bao dam do chinh chi nhanh giit va bao quan

- Daéi vai tai san bdo dam la gidy to co gid:

+ Ngay sau khi nhan ban giao tai san la gidy to c6 gia tir khach hang
vay/bén bao lanh, CBTD chiu trach nhiém ti€n hanh thu tuc ban
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giao va bao quan tai san la gidy to c6 gia tai phong ngan qiiy cta
chi nhénh.

Bién ban ban giao bao gom cac noi dung chinh nhu sau: (i)
Ngay gio dia diém cu thé ban giao; (ii) Tén bén giao, bén nhan tai
san; (iii) Liét ké cac loai gidy to ban giao, néu ro loai gidy to doé 1a
ban sao hay ban chinh; (iv) Trach nhiém va nghia vu clia moi bén.
Luu y: nén chup toan bo cac loai gidy to c6 gia gui luu giit tai
phong ngan qily dé tién cho qué trinh lam viéc, tranh tinh trang
CBTD phai nhiéu 1an 1ay lai/xem lai gidy to c6 gia.

Doi vai tai san bao dam khdc con lai:

+

Trong nhiéu trudong hgp, ngan hang budc phai truc tiép gitt va bao
quan tai san bao dam khong phai la gidy to c6 gia nhu nha ctra, 6to,
hang hoa... Trong nhitng truong hop nay, chi nhanh nén thué¢ mot
bén thit ba ding ra bao quan ho. Thua tuc thué bao quan can dugc
thé hién biang Hop déng, néu rd trach nhiém va nghia vu thuc hién
ctia moi bén.

Trong ca hai truong hop: (i) ngan hang truc ti€p giit va bao quan tai
san bao dam; (ii) thué bén thit ba chiu trach nhiém giit va bao quan
tai san bao dam chi nhanh déu phai thuc hién viéc kiém tra dinh ky
tai san bao dam theo cdc nguyén tac chinh néu tai muc nay

Do tinh chét phuc tap cua cong viéc quan 1y va bao quan tai san
trong khi NHNo khong c¢6 kho riéng va nhan su c6 chuyén mon vi
vay chi nhanh nén han ch€ tu trong gilt va bao quan tai san bao
dam khong phai 1a gidy to c6 gia.

4.1.2.4. Boi voi cac loai gidy to lién quan dén tai san bao dam

Cic loai gidy to lién quan dén tai san bao dam 1a nhiing bang chiing phép 1y quan

trong ching minh viéc cam c6 thé chép tai san ctia khach hang vay/bén bao lanh,

déng thoi 1a bién phdp quan trong dé€ ngan hang c6 thé quan 1y tot tai san bao dam.

Chinh vi vay, can hét stic quan tam va bao quan chat ché cac loai gidy to nay theo

ché& do bao quan gidy to ¢6 gia va luu giit theo quy dinh

4.1.3. Xu ly tai san bdo dam

4.1.3.1. Cac nguyén tic chung.
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- Moi khach hang vay von tai NHNo c6 nghia vu tra ng khi d&€n han hoac
tra ng trudc han theo quy dinh cua phap luat. Bén bao 1anh cho khach
hang vay von tai NHNo c6 nghia vu tra no thay cho khach hang vay,
néu khach hang vay khong thuc hién hoac thuc hién khong ding nghia
vu tra no. Trong truong hop khach hang vay/bén bao lanh khong thuc
hién hoic thuc hién khong ding nghia vu tra no, thi tai san dung dé bao
dam nghia vu tra ng tai NHNo (tai san bao dam) duoc xir Iy dé thu hoi
no.

- Tai san bao dam dugc xtr ly theo phuong thitc da thoa thuan trong hgp
dong tin dung hoac hgp dong cam c6, hop dong thé chap, hop dong bao
lanh (sau day goi chung la hop dong bao dam) gittra NHNo va khach
hang vay, bén bao lanh (sau day goi chung la bén bao dam). Trong
truong hgp cac don vi truc ti€p cho vay va khach hang khong xu ly duoc
tai san bao dam theo phuong thic da thoa thuén, thi don vi truc ti€p cho
vay ¢6 quyén chu dong lua chon dp dung mot hoic mot s6 trong cac
phuong thic xir 1y tai san bao dam sau day dé thu héi ng:

+ Bdn tai san bdo dam: Ban tai san bao dam truc ti€p cho nguoi mua.

+ Nhdn chinh tai san bdo ddm dé thay thé cho viéc thuc hién nghia
vu duogc bdo dam.

+ Uy quyén bdn ddu gid tai san cho trung tdm bdn ddu gid hodc
doanh nghiép bdn ddu gid tai san theo quy dinh cia Phdp ludt vé
bdn ddu gid tai san.

+ Uy quyén hodc chuyén giao cho t6 chitc cé chitc ndng mua bdn tai

sdan dé ban.

+ Nhdn cdc khodn tién, tai san ma bén thir ba phdi trd hodc phdi
giao cho bén bdo ddm: Nhan cac khoan tién, tai san ma bén thi ba
phai tra hoac phai giao cho bén bao dam la viec NHNo truc ti€p
nhan khoan tién hodc tai san ma bén thi ba phai tra hoac phai giao
cho bén bao dam theo cac thu tuc quy dinh tai Thong tu 03/2001/
TTLT/NHNN-BTP-BCA-BTC-TCDC va cic quy dinh khic cua
phép luat.

- Cic don vi truc tiép cho vay c6 quyén chuyén giao quyén thu héi ng
hodc ty quyén cho bén thit ba xir 1y tai san bao dam. Bén thi ba phai 1a
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t6 chiic ¢6 tu cach phap nhan va dugc thuc hién quyén thu hdi ng hoic
xur 1y tai san bao dam theo quy dinh cua phép luat (bén thit 3 ¢6 thé 1a
cong ty AMC). Trong truong hgp dugc cac don vi truc ti€p cho vay
chuyén giao quyén thu héi ng, bén thit ba c6 quyén thuc hién cac bién
phap dé thu héi no hodc xir 1y i san bao dam nhu c4c don vi truc tiép
cho vay. Trudong hop duoc cac don vi truc ti€p cho vay ay quyén xur 1y
tai san, thi bén thit ba duoc xur 1y tai san bao dam trong pham vi dugc uy
quyeén.

Viéc xur Iy tai san bdo dam phai tuan thu nguyén tac cong khai, thu tuc
don gian, thuan tién, nhanh chéng, bao dam quyén, loi ich ctia Cac don
vi truc ti€p cho vay va khach hang va ti€t kiém chi phi.

Trong trudng hop chu s& hitu tai san bado dam bi khéi t6 vé mot hanh vi
pham t0i khong lién quan dén viéc vay von cua Cac don vi truc ti€p cho
vay hoac khong lién quan dén ngudn goc hinh thanh tai san bao dam,
thi tai san bao dam cta ngudi d6 khong bi ké bién va dugc xtr 1y theo
quy dinh tai Thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC,
trir truong hop phap luat c6 quy dinh khéc.

4.1.3.2. Cac phuong thiic va tha tuc xur 1y tai san bao dam

Cic quy dinh ctia Thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCPC
duoc ap dung dé xur 1y tai san bao dam la quyén sir dung dat, tai san gan lién
voi dat da thé chap truée ngay Nghi dinh s6 178 ¢6 hiéu luc.

- Quyén sir dung ddt, tai san gdn lién voi ddt da cé ddy du gidy to, ho so phi
hop véi cdc quy dinh ciia phdp ludt tai thoi diém thé chdp hodc phi hop voi

cdc quy dinh cua phdp ludt tai thoi diém Nghi dinh 178 ¢6 hiéu luc;

- Quyén su dung ddt tai san gdn lién véi ddt da cé du diéu kién nhung chua xir
Iy duoc do hop dong thé chdp thiéu chitng nhdn cia cong chitng nha nudc

hodic thiéu ching nhdn ciia Uy ban nhdn dan cé thdm quyén;

- Quyén sir dung dat, ddt cé tai san gan lién ma tai thoi diém thé chdp, nguoi

thé chdp cé gidy chitng nhdn quyén sit dung ddt, hodc gidy chitng nhdn

quyén so hitu nha ¢ va quyén su dung ddt ¢ hodc mot trong cdc gidy to quy

dinh tai khodn 2 Diéu 3 Nghi dinh s6" 17 va cé quyén thé chdp quyén si

dung ddt;
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- Tai san gan lién véi ddt ma tai thoi diém thé chdp, nguoi thé chdp cé quyén
S0 hitu hop phdp doi vdi tai san dé va cé cdc gidy to vé quyén sit dung ddt
hodic gidy chitng nhdn quyén so hitu nha d va quyén sit dung ddt d, hodc mot
trong cdc gidy to quy dinh tai khodn 2 Diéu 3 Nghi dinh s6 17 nhung khong
cé quyén thé chdp quyén sit dung ddt theo quy dinh cua phdp ludt vé ddt
dai; trong truong hop nay, don vi truc tiép cho vay dua tai sdn gan lién véi
ddt ra bdan ddu gid tai Trung tdm bdn ddu gid tai san. Sau khi hoan thanh
viéc bdn ddu gid, Trung tdm bdn ddu gid tai sdn giti ho so dén co quan nha
nudc cé thdm quyén dé dé nghi cdp gidy chimg nhdn quyén s dung ddt cho
nguoi tring ddu gid theo hinh thitc duoc nha nudc giao ddt cho thué ddt
hodic nhdn nhdn chuyén nhuong quyén s dung ddt theo quy dinh ciia phdp
ludt vé ddt dai.

Khi xit Iy tai sdn bdo ddam la quyén s dung ddt, tai san gdn lién véi ddt theo cdc
truong hop trén, don vi truc tiép cho vay giti ho so hién c¢é dén co quan nha nudc
cé6 thdm quyén theo quy dinh tai khodn 3 muc III phdn B Thong tu
03/2001/TTLT/NHNN-BTP-BCA-BTC-TCPC dé xin phép bdn ddu gida quyén su
dung ddt. Sau khi duoc co quan Nha nudc cé thdm quyén cho phép bdn ddu gid,
NHNo tién hanh cdc thi tuc xit ly tai sdn bdo dam theo quy dinh tai Thong tu
03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC.

a. Xu ly tai san bdao dam theo thoa thudn

(i) Nguyeén tic

Tai san bao dam dugc xtr ly theo thoa thuan gitta Cac don vi tryc ti€p cho vay va
bén bao dam tai hop dong tin dung hodc hop dong bao dam. Cac don vi truc tié€p
cho vay va khach hang c6 thé thoa thuan stta ddi, bé sung hoic thoa thuan méi vé
viéc xu 1y tai san bao dam. Viéc thoa thuan nay phai lap thanh van ban.

(ii) Trinh tu xtr 1y tai san bao dam theo thoa thuan:

- Trudc khi xu ly tai san bdo dam, Cac don vi truc ti€p cho vay thuc hién
cac thu tuc sau day:

+  Thong bdo bang van ban cho bén bao dam vé viéc xtt 1y tai san bao
dam va dang ky thong bdo yéu cau xu ly bao dam theo quy dinh
cta phap luat vé dang ky giao dich bao dam (néu giao dich bao
dam d6 da duoc dang ky). Van ban thong bdo xtr 1y tai san bao dam
c6 cac ndi dung cht yéu sau day: (i) Ly do xur 1y tai san bao dam;
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(ii) Gia tri nghia vu duoc bao dam; (iii) Loai tai san xur 1y: dac
diém, chat lugng, s6 lugng; (iv) Phuong thic xir 1y tai san bao dam;
(v) Thoi diém xUr Iy tdi san bao dam; (vi) Thoi han va dia diém
chuyén giao tai san bao dam (néu co);

Cac don vi truc ti€p cho vay an dinh thoi di€ém xir Iy tai san bao
dam trong thong bao xur 1y tai san bao dam, nhung khong duoc sém
hon 7 ngay doi véi tai san cam cd, 15 ngay doi véi tai san thé chap,
ké tir ngay dang ky thong bdo yéu cau xir 1y tai san bao dam tai co
quan dang ky giao dich bao dam. Doi véi giao dich bao dam khong
phai dang ky hoac chua dang ky do co quan dang ky qudc gia giao
dich bao dam chua hoat dong, thi thoi han 7 ngay va 15 ngay néu
trén dugc tinh tir ngay cac don vi truc ti€p cho vay glri thong bao xu
1y tai san cho bén bao dam. Trong truong hgp tai san bao dam c6
nguy co dé hu hong thi cac don vi truc ti€p cho vay xt 1y tai san
ngay sau khi thong bdo xr 1y tai san bao dam.

Bén bao dam phoi hop véi NHNo thuc hién cdc bién phéap chuin bi
cho viéc xtr 1y tai san bao dam nhu ban giao tai san bao dam cho
Cac don vi truc tiép cho vay, ban giao gidy to c6 lién quan dén tai
san bao dam theo yéu cau cia NHNo (trong truong hgp bén bao
dam hoac bén thit ba giit gidy to, tai san bao dam), tao di€u kién
cho bén mua tai san va thuc hién cdc bién phdp céan thiét khdc dé
Xt 1y tai san bao dam.

Trong truong hgp bén bao dam hoac bén thi ba gilr gidy to, tai san
bao dam (sau day goi chung la bén gitr tai san bao dam), cac don vi
truc ti€p cho vay an dinh ngay giao gidy t0, tai san d6 dé xu ly
trong thong bao xu ly tai san bao dam; néu bén giit tai san bao dam
khong thuc hién, thi cdc don vi truc ti€p cho vay c6 quyén yéu ciu
céc co quan c6 tham quyén 4p dung céc bién phdp budc bén giir tai
san bao dam phai giao gidy to, tai san theo quy dinh tai muc XI
phan B thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC.

Thii tuc xu Iy tai sdn bdo dam theo thod thudn

_I_

Céac don vi tryc ti€p cho vay ti€n hanh lap bién ban xu ly tai san
bao dam. Bién ban xtr 1y tai san bao dam phai ghi r6 viéc ban giao,
ti€p nhan tai san bao dam, phuong thic xir 1y tai san bao dam,
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quyén, nghia vu ctia cdc don vi truc ti€p cho vay, khach hang vay
va cac thoa thuan khac (néu co).

Truong hop cac don vi truc ti€p cho vay ap dung bién phap budc
bén gilr tai san bao dam phai giao tai san bao dam cho bén cho vay
dé xir ly, cac don vi truc ti€p cho vay lap bién ban thu giit tai san
theo quy dinh tai diém 3.3 khoan 3 muc XI phan B Thong tu 03.

Sau khi thuc hién viéc thong bdo xir 1y tai san bao dam, quyén cua
cac don vi truc ti€p cho vay, nghia vu cta bén bao dam va bén thit
ba gilt tai san bao dam dugc quy dinh theo khoan 4, 5 Thong tu
03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC (xem Phu luc 12B) .

Thuc hién x{r 1y tai san theo 1 trong cdc phuong thitc sau: (xem
phan 4.1.3.1)

Sau khi xu Iy tai san bdo dam theo thod thudn

Sau khi tai san bao dam da dugc xir Iy dé thu héi ng, céc don vi truc tiép cho
vay hoac bén bao dam ti€n hanh x6a dang ky xu 1y tai san, x6a dang ky giao

dich bao dam theo quy dinh ctia phdp luat vé dang ky giao dich bao dam.

(iii) Cac phuong thiic xtr 1y tai san bao dam theo thoa thuan.

Bdn tai san bao dam

_|_

Viéc bén tai san bao dam thuc hién theo quy dinh tai khoan 1 Diéu
34 Nghi dinh s6 178/1999/ND-CP ngay 29/12/1999 cua Chinh phu
vé bao dam tién vay. Céac don vi truc ti€p cho vay va khach hang
vay thoa thuan dinh gi tai san bdo dam dé ban theo quy dinh tai
muc VII phan B Thong tu 03/2001/TTLT/ NHNN-BTP-BCA-BTC-
TCDC (Phu luc 12C)

Hop dong mua ban tai san duoc 1ap thanh van ban gitta bén dugc
ban tai san bao dam va bén mua tai san bao dam. Trong trudng hop
bén bao dam va cac don vi truc ti€p cho vay khong c6 thoa thuan
hoac khong thoa thuan dugc bén ban tai san bao dam, thi cic don
vi truc ti€p cho vay quyét dinh bén ban theo mot trong cac trudong
hop quy dinh tai khoan 1 Diéu 34 Nghi dinh s6 178.

Nhdn chinh tai san bdo dam dé thay thé cho viéc thuc hién nghia vu

duoc bdo ddam.
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+ Céac don vi truc tiép cho vay va bén bao dam 1ap bién ban nhan tai
san bao dam dé thay thé& cho viéc thuc hién nghia vu duoc bao dam.
Bién ban phai ghi r6 viéc ban giao, ti€p nhan, dinh gid xtr 1y tai san
bao dam va thanh toan no tr viéc xur 1y tai san bao dam theo quy
dinh tai Thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC.

+ Sau khi nhan tai san bao dam dé thay thé& cho viéc thuc hién nghia
vu dugc bao dam, don vi truc ti€p cho vay dugc lam tha tuc nhan
chuyén giao quyén s& hitu, quyén sir dung tai san bao dam theo quy
dinh cta phap luat.

- Nhdn cdc khodn tién, tai san ma bén thir ba phdi trd hodc phdi giao cho
bén bdao dam.

+ Don vi truc ti€p cho vay hoac bén bao dam phai thong bao cho bén
thit ba biét, yéu cau bén thit ba giao cdc khoan tién, tai san d6 cho
don vi truc ti€p cho vay.

b. Xi Iy tai san bdo ddm theo quy dinh tai khodn 2 Diéu 34 Nghi dinh s6 178 (Xir 1y
thong thuong khéng co thod thudn riéng).

(i) Nguyén tic xtr 1y tai san bao dam
Khi xtr 1y tai san bao dam theo céc truong hop quy dinh tai khoan 2 Diéu 34 Nghi
dinh s6 178, cac don vi truc tiép cho vay va bén bao dam thuc hién cac thu tuc
trinh tu quy dinh tai khoan 2, khoan 3 muc I phan B Thong tu 03/2001/TTLT/
NHNN-BTP-BCA-BTC-TCDC; quyén va nghia vu ctia cdc don vi truc ti€p cho vay
va khach hang theo quy dinh tai khoan 4 muc I phan B Thong tu 03/2001/TTLT/
NHNN-BTP-BCA-BTC-TCDC.

- Sau khi xur 1y tai san bao dam, don vi truc ti€p cho vay hoac bén bao
dam thuc hién viéc x6a dang ky xur ly tai san, x6a dang ky giao dich bao
dam theo quy dinh ctia phdp luat vé dang ky giao dich bao dam.

- Trong qua trinh xtr 1y tai san bao dam theo cac phuong thiic quy dinh tai
khoan 2 Diéu 34 Nghi dinh s6 178, don vi truc ti€p cho vay va bén bao
dam c6 quyén thda thuan, théa thuan lai, thoa thuan méi vé phuong thiic
xu 1y tai san, quyén va nghia vu cta cic don vi truc ti€p cho vay va
khach hang va cac thoa thuan khac phu hgp véi cac quy dinh tai Thong
tu 03 va cic quy dinh khac cua phap luat.

(ii) Cac phuong thic xtr ly tai san bao dam
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Céc don vi truc ti€p cho vay c¢6 quyén chu dong thuc hién mot trong cac

phuong thic xu 1y tai san bao dam sau day:

Truc tiép bdn tai san bdo dam.

_I_

+

Hinh thurc ty ban cong khai trén thi truong.
Phuong thitc va thu tuc thuc hién: (xem Phu luc 12C)

Céc don vi truc ti€p cho vay phai thong bdo cong khai vé viéc ban
tai san bao dam va duoc tién hanh ban tai san bao dam sau thoi han
quy dinh tai ti€t b diém 2. 1 khodn 2 muc I phan B Thong tu
03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC.

Hop dong mua ban tai san gitta Pon vi truc ti€p cho vay va bén
mua tai san dugc 1ap thanh van ban. Pon vi truc tiép cho vay quyét
dinh gia ban tai san bao dam theo quy dinh tai muc VII phan B
Thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDBC

Cdc don vi truc tiép cho vay 1y quyén bdn tai san bdo dam cho Trung

tdm bdn ddu gid tai san hodc doanh nghiép bdn ddu gid tai sdn (cé tai

liéu goi la t6 chitc ban ddu gid tai san).

+

Céc truong hop iy quyén ban dau gia:

V' Lua chon ban tai san bao dam theo phuong thitc iy quyén
cho t6 chiic ban d4u gid tai san;

v Tai san bao dam 1a quyén sir dung dét theo quy dinh tai muc
III phan B Thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-
TCDC va cac tai san khac ma phap luat quy dinh phai duoc
ban tai t6 chiic ban ddu gid chuyén trach.

+ Hop dong uy quyén ban dau gid tai san duoc ky két gitta don vi

truc ti€p cho vay va t6 chiic ban dau gia tai san. Pon vi truc tiép
cho vay va bén bao dam c6 thé thoa thuan dé bén bao dam tu yéu
ciu ban d4u gia tai san bao dam.

Thu tuc ban ddu gia tai san 4p dung theo cac quy dinh ctua phap
luat vé ban dau gia tai san (xem Phu luc 12D).

Cdc don vi truc tiép cho vay iy quyén hodc chuyén giao viéc xit 1y tai

sdn bdo dam cho t0 chirc ¢6 chitc ndng duoc mua tai san dé ban.

S6 tay Tin dung Ngan hang Nong nghiép va Phat trién Nong thon Viét Nam

CTF Ltd.



CHUONG XII. BAO PAM TIEN VAY 402

T6 chiic ¢6 chiic nang dugc mua tai san dé ban 1a: Cong ty AMC,
Cong ty Thué mua tai chinh.

Cong ty mua ban ng Nha nudc (khi dugc thanh lap)

Té chic khac dugc Uy quyén hoidc chuyén giao viéc xir 1y tai san
bao dam c6 quyén xur 1y tai san bao dam theo quy dinh tai muc III
phan A Thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC va
cac quy dinh phép luat khéc ¢6 lién quan.

D6i v6i quyén str dung dat va tai san gan lién véi dat, Cdc don vi
truc tiép cho vay chi iy quyén hodc chuyén giao xur ly tai san bdo
dam khi t6 chitc d6 thuc hién phuong thitfc ban tdi san bao dam
thong qua dau gia.

Nhdn chinh tai sdn bdo dam dé thay thé cho viéc thuc hién nghia vu

dugc bdo ddm (trix tai san bao dam 1a quyén st dung dét, tai san gan
lién véGi dat);

+

Trong trudng hgp nay, don vi truc ti€p cho vay khong can thoa
thuan lai v6i bén bado dam. Thu tuc nhan chinh tai san bao dam dé
thay thé cho viéc thuc hién nghia vu dugc bao dam theo quy dinh
tai diém 5.2 khoan 5 muc I phian B Thong tu 03/2001/TTLT/
NHNN-BTP-BCA-BTC-TCDC (hoic tuong tu nhu muc 1.3.2 phan
xu ly tai san bao dam theo thoa thuan).

Nhdn cdc khodn tién, tai san ma bén thir ba phdi trd hodc phdi giao cho

bén bdao dam.

+

Viéc nhan cdc khoan tién, tai san ma bén thit ba phai tra hoic phai
giao cho bén bao dam theo quy dinh cua phap luat hoac theo thoa
thuan cua cac don vi truc ti€p cho vay va khach hang vay tai hop
déng bao dam. Trinh tu, thu tuc nhan cdc khoan tién, tai san duoc
thuc hién theo quy dinh tai diém 5.3 khoan 5 muc I phan B Thong
tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCPBC (hoac tuong tu
nhu muc 1.3.3 phan x@ 1y tai san bao dam theo thoa thuan).

Trong trudng hop bén thi ba khong giao cac khoan tién, tai san néi
trén theo yéu cau ctia don vi truc ti€p cho vay, thi don vi truc tiép
cho vay ¢6 quyén yéu ciu co quan nhd nuéc c¢6 tham quyén 4p
dung tha tuc budc bén thi ba phai giao tai san theo quy dinh tai
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muc XI phan B Thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-
TCDC hoac khéi kién ra Toa an.

c. Xut Iy tai san bdo ddm la quyén st dung ddt, tai sdn gdn lién véi dat.

(i) Nguyén tac:

Viéc xtr 1y tai san bao dam 1a quyén str dung dat, tai san gan lién vdi dat
dugc thuc hién theo thoa thuan cua Cac don vi truc ti€p cho vay va
khach hang trong hop dong tin dung, hop dong bao dam.

Trudng hop tai san bao dam 1a quyén st dung dat, tai san gan lién véi
dat khong xu 1y dugc theo thoa thuan clia don vi truc ti€p cho vay va
khach hang trong hgp dong, thi don vi truc ti€p cho vay khai kién tai
Toa an.

(ii) Trinh tu viéc ban dau gid quyen st dung dat:

Céc don vi truc ti€p cho vay gui ho so dé nghi co quan nha nudc ¢

tham quyén cho phép ban dau gid quyén st dung dat; cu thé:

+ Daoi v6i quyén str dung dat da thé€ chap cua ho gia dinh, ca nhan:
UBND cép huyén;

+ Dai voi quyén sir dung dat da th€ chap clia cdc t6 chiic : Gy ban
nhan dan cap tinh.

H6 so dé nghi cho phép ban ddu gia quyén st dung dat bao gom:

+  Don dé nghi cho phép ban diu gid quyén st dung dat;

+ Ban sao hop dong tin dung, hgp dong bao dam (Pon vi truc tiép
cho vay ky sao);

+ Ban sao gidy ching nhan quyén stt dung dat hoac gidy chiing nhan
quyén s6 hitu nha & va quyén su dung dat & hoac gidy to khéac theo
quy dinh tai diém 7.3 khoan 7 muc I thong tw 03 (Pon vi truc ti€p
cho vay ky sao).

Trong thoi han 15 ngdy ké tir ngdy nhan dugc hd so, uy ban nhan dan

cap ¢6 thdm quyén s€ ra cdc van ban tra 10i theo cac huéng nhu sau:

+ Ra van ban cho phép ban ddu gid quyén str dung dét doi voi trudong
hop dugc chuyén nhuong quyén sir dung dat;
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+  Hudng dan cho lam cédc thu tuc can thiét d6i véi truong hop ho so
chua ddy du, sau d6 ra van ban cho phép ban dau gid quyén su
dung dat;

+ Tra 1oi bang vian ban vé€ viéc khong dugc ban dau gid quyén si
dung dat doi vé6i cdc loai dat khong dugc phép chuyén nhugng theo
quy dinh tai Diéu 30 Luat Dat dai.

Riéng doi voi ddt néng nghiép trong cdy hang ndm duoc nha nudc giao cho ho gia
dinh, cd nhdn thi nguoi tham gia ddu gid quyén si dung ddt phdi cé du cdc diéu
kién quy dinh tai Piéu 9 Nghi dinh s6" 17/1999/ND CP ngay 27/3/1999 ciia Chinh
phii vé thii tuc chuyén doi, chuyén nhuong cho thué, cho thué lai, thita ké’ quyén sit
dung ddt, thé chdp va gép von bang gid tri quyén sit dung ddt (sau ddy goi chung
la Nghi dinh s6'17).

- Sau khi dugc uy ban nhan dan cdp c6 thim quyén cho phép ban dau gid
quyén st dung dat, cac don vi truc ti€p cho vay tién hanh cédc thi tuc nhu
muc 2.2.2 va uy quyén cho Trung tdm ban dau gid tai san thuc hién viéc ban
dau gia quyén st dung dat.

- Sau khi hoan thanh viéc xur ly tai san bao dam 1a quyén st dung dat, tai san
gan lién véi dat, don vi truc ti€p cho vay c6 trach nhiém 1am céc tha tuc x6a
dang ky thong bao xu 1y tai san bao dam, xda thé chdp, x6a dang ky thé
chdp va tién hanh thi tuc chuyén quyén st dung dat, chuyén quyén s& hitu
tai san cho bén nhan chuyén nhuong, bén mua ti san, trir trudng hop do
Trung tam ban dau gia tai san thuc hién theo phép luat vé ban dau gia tai
san. (Phu luc 12E va Phu luc 12G)

d. X Iy tai san doi voi cdc doanh nghiép khi chia, tdach, hop nhdt, sap nhdap,

chuyén doi, cé phdn héa.

(i) Nguyén tac:

Khéach hang vay, bén bao lanh la doanh nghiép chia, tich, hop nhat, sap nhap
chuyén doi, ¢6 phan hod theo quy dinh cta phap luat hodc quyét dinh cua co quan
Nha nuéc c¢6 tham quyén, néu doanh nghiép khong tra duoc no trudc khi chia,
tach, hop nhat, sap nhap, chuyén déi, cé phan ho4, thi cic doanh nghiép hinh thanh
sau khi chia, tdch, hgp nhat, sdp nhap, chuyén déi, c6 phan hod phai chiu trach
nhiém nhéan ng va thuc hién nghia vu tra ng cho don vi truc ti€p cho vay.
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(ii) Diéu kién thuc hién xu ly tai san bao dam khi doanh nghiép chia tach,
hop nhat, st nhap, chuyén d6i, c6 phan hoa:

- Doi vai doanh nghiép chia, tdch:

Tai san bdo dam tién vay khong thé phan chia dugc twong tng vé6i nghia vu trd ng
va cdc doanh nghiép chia, tich khong c6 thoa thuan khac vé bién phap bao dam.
Cac don vi truc tiép cho vay c¢6 quyén xUt 1y ti san dé thu héi ng trude khi doanh
nghiép chia, tach, hop nhat, sdp nhap, chuyén déi, cé phan hoa

- Doi véi doanh nghiép hop nhdt, sap nhdp, chuyén doi, cé phdn hod:

Tai san bao dam cho cac khoan ng cua doanh nghiép trude khi hop nhat, sdp nhap,
chuyén déi, c6 phan hod dugc ti€p tuc dung lam tai san bao dam cho c4c khoan ng
d6 clia cdc doanh nghiép méi sau khi hop nhat, sap nhap, chuyén déi, c6 phan hoa.

(iii) Trinh tu tha tuc

- Trong trudng hop doanh nghiép méi hinh thanh sau khi chia, tach, hop
nhat, sdp nhap, chuyén ddi, c6 phan héa nhan no va ti€p tuc dung tai san
bao dam ctia doanh nghiép truéc d6 dé bao dam cho nghia vu tra ng
(chuyén giao nghia vu bdo dam béng tai san quy dinh tai khoan 2 Diéu
13 nghi dinh 178), don vi truc tiép cho vay va khach hang vay hoac bén
bao 1anh 1a doanh nghiép sau khi chia, tach, hop nhat, sdp nhap, chuyén
doi, ¢ phan hoa phai thoa thuan ky két lai hop dong bao dam. Sau d6
viéc xu ly tai san theo quy dinh tai Thong tu 03/2001/TTLT/NHNN-
BTP-BCA-BTC-TCDC.

- Trong trudng hop tai san bdo dam tién vay chua xtr Iy duoc dé thu hoi
no ma doanh nghiép da chia, tach, hop nhat, sap nhap, chuyén déi, co
phan héa, thi cic doanh nghiép hinh thanh sau khi chia, tach, hgp nhét,
sap nhap, chuyén doi, c6 phan héa phai nhan ng va thuc hién nghia vu
tra ng cho don vi truc ti€p cho vay. Trong truong hop doanh nghiép hinh
thanh sau khi chia, tich, hop nhat, sdp nhap, chuyén déi, c6 phan héa
khong thuc hién nghia vu tra ng, don vi truc ti€p cho vay c¢6 quyén xtr ly
tai san bao dam theo quy dinh.

e. Xur Iy tai sdan bdo dam trong truong hop bén bdo ddm chét hodc vdng mdt tai noi

cu trii vao thoi diém xir Iy tai san bdo dam.

Céc don vi truc ti€p cho vay tién hanh xtr 1y tai san bao dam trong truong hgp dén
han tra ng hodc phai tra ng truéc han ma bén bao lanh thé€ chap cam c6 hoac bao
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lanh chét hodc ¢6 y vang mait tai noi cu tri vao thoi di€ém xir 1y tai san da duoc
thong bao trude. Nguoi gitr tai san bao dam (n€u c6) hoac nguoi thira k€ tai san clia
bén bao dam (trong truong hgp bén bao dam chét) c6 nghia vu giao tai san cho don
vi truc ti€p cho vay dé xir ly theo thong bdo ctia don vi truc ti€p cho vay. Trong
truong hop nguoi giit tai san bao dam, nguoi thira k€ tai san cta bén bao dam
khong chiu giao tai san cho don vi truc ti€p cho vay dé xir ly, don vi truc ti€p cho
vay phai yéu ciu co quan nha nudc c6é tham quyén 4p dung céc bién phdp budc bén
giif tai san bao dam phai giao tai san bao dam cho don vi truc ti€p cho vay dé xir ly
theo quy dinh ctia phap luat.

f. Khai thdac, sit dung tai san bdao dam trong thoi gian chua xu 1y.

- Trong thoi gian ti san bdo dam chua dugc xir 1y dé thu héi no, cdc don
vi truc tiép cho vay nén khai thac, st dung tai san bao dam hoac cho
phép bén bao dam hoic uy quyén cho bén thi ba khai thac, st dung tai
san bao dam theo ding tinh nang va cong dung cua tai san. Viéc cho
phép hoidc uy quyén khai thac, phuong thic khai thac va viéc xu 1y hoa
loi, loi tic tir viéc khai thac, st dung tai san bao dam phai duoc lap
thanh van ban.

- Hoa lgi, loi titc thu dugc phai hach toan riéng (trir truong hgp cac don vi
truc ti€p cho vay va khach hang c6 thoa thuan khac); sau khi trir di céac
chi phi cén thiét cho viéc khai thac, s dung tai san (bao gom: chi phi
quan 1y, tu bd, stra chita tdi san, céc loai thu€, phi khai thac tai san va
cac chi phi can thiét, hop 1y khac), s6 tién con lai duoc thanh todn ng
cho don vi truc ti€p cho vay theo quy dinh tai muc VIII phan B Thong
tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC.

4.1.3.3. DBinh gia tai san bao dam khi xu 1y

- Céc don vi truc ti€p cho vay va bén bao dam thoa thuan vé gia xu ly tai
san bdo dam tai thoi di€ém xir ly va lap bién ban thoa thuan viéc dinh
gia tai san.

- Truong hop cac don vi truc ti€p cho vay va khach hang khong thoa
thuan dugc vé gid xir 1y tai san bao dam thi viéc dinh gid dugc tién hanh
nhu sau:

Trudce khi quyét dinh gid xtr 1y tai san bao dam , don vi truc ti€p cho vay
thué t6 chifc tu van, t6 chiic chuyén mon xdc dinh gid hodc tham khao
gid da duoc to chiic tu van, t6 chic chuyén mon x4c dinh, gia thuc t€ tai
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dia phuong vao thoi diém xtr 1y, gid quy dinh cua Nha nuéc (néu c6) va
cac yéu t6 khac vé gia.

Trong truong hop tai san bao dam ma c6 su chénh léch 16n vé gia gitra
nhiing ngudi cting dang ky mua tai san hoac khi ¢6 nhi€u nguoi cing
dang ky mua tai san thi quyét dinh gia xt 1y tai san bao dam trén co s&
gid tra cao nhat hodc dua ra ban dau gid dé thu héi no.

Trudng hop uy quyén cho t6 chiic ban dau gid thi viéc xac dinh gia xu
1y tai san bao dam dugc thuc hién theo quy dinh cta phép luat vé ban
dau gia tai san.

Truong hop uy quyén hodc chuyén giao cho bén thit ba xir 1y tai san bao
dam thi ¢6 thé xdc dinh gid xur 1y tai san bao dam hodc thoa thuan dé
bén thit ba xac dinh gid xu ly tai san bao dam.

4.1.3.4. Thanh toan thu no tir viéc xu 1y tai san bao dam:

(i) Viéc thanh todn thu no duoc tién hanh theo thit tu sau:

Céc chi phi can thiét dé xur Iy tai san bao dam: Chi phi bao quan, quéan
1y, dinh gid, quang cdo ban tai san, niém yét, thong bdo cong khai viéc
ban tai san, van chuyén tai san, ban tai san, tién hoa héng, chi phi, 1¢ phi
ban dau gid, chi phi 1am céc tha tuc chuyén quyén s& hitu, quyén su
dung (néu c6) va céc chi phi can thiét, hop ly khac lién quan dén xu 1y
tai san bao dam. Cac khoan chi phi nay phai c6 hod don, chiing tir phu
hop vé6i ché do tai chinh hién hanh cua Nha nudc.

Thué va cac khoang phi ndp ngan sach nha nuéc (néu co).

No goc, 1ai vay, 1ai qua han tinh dén ngay bén bao dam hoac bén giir tai
san giao ti san cho don vi truc ti€p cho vay dé xir ly.

(ii) Cac truong hop ddc biét:

Truong hop dd cho vay ting trudc cdc chi phi xut ly tai sdn.

Trudng hop don vi truc ti€p cho vay tng truéc dé thanh todn céc chi phi xir ly
tai san hoac cac khoan thué, phi ndop ngan sach nha nudc, thi dugc thu hoi lai

s tién tng trudc nay trudc khi thanh todn ng goc, 13i vay, 1ai qua han, trir
truong hop bén bao dam da thanh todn lai s6 tién tng trudc cho don vi truc ti€p

cho vay.

Xt 1y s6'tién chénh léch do bdn tai san bdo dam.
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+  Trong trudng hop so tién thu dugc khi béan tai san va cac khoan thu
tir viéc khai thac sir dung tai san bao dam trong thoi gian chua xur 1y

(sau khi trir di cac chi phi can thiét cho viéc khai thac, st dung tai
san) 16n hon s6 no phai tra thi xtr Iy nhu sau:

\/

Néu da hét ng NHNo phan chénh léch thira dugc hoan tra lai
cho bén bao dam.

Truong hop khach ng van con nhitng khoan ng khac deéi véi
NHNo, Cong ty thué¢ mua tai chinh, Cong ty AMC ma nhiing
khoéan n¢ nay da qua han va khach ng chua c6 nguén dé tra ng
thi so tién con lai néu trén dugc st dung dé truc ti€p tra no
cho NHNo, Cong ty thué¢ mua tai chinh, Cong ty AMC, néu
khong c6 thoa thuan khéac gitta NHNo, Cong ty thué mua tai
chinh, Cong ty AMC véi khach no.

Truong hop khach ng khong con ng doi véi NHNo, Cong ty
thué mua tai chinh, Cong ty AMC thi s6 tién con lai néu trén
duoc tra lai cho khach ng hoac cd nhan dugc quyén thira ké tai
san cua khach ng néu khach ng da dugc phap luat xac dinh la
da chét, mat tich (doi v6i cad nhan) hodc cho t6 chitfc néu
khéach no da giai thé, pha san (doi vdi t6 chiic) theo quy dinh
cua phap luat.

Truong hop khach no da duoc co quan cé thdim quyén xdc
dinh 1a da chét, mat tich (doi v6i cd nhan ) hodc da giai thé,
pha san (doi v6i t6 chiic) nhung khong c6 ngudi, t6 chic dugc
thtra k€ hoac dugc quan 1y theo quy dinh ctia phap luat thi s
tién con lai s& duoc hach toan vao thu nhap bat thuong cua
NHNo, Cong ty thué mua tai chinh, Cong ty AMC.

Truong hop tai san bao dam dugc giao cho NHNo, Cong ty
thué mua tai chinh, Cong ty AMC theo ban an, quyét dinh cta
toa d4n da c6 hiéu luc thi hanh thi NHNo, Cong ty thué mua tai
chinh, Cong ty AMC tam giit khoan tién chénh léch d6 va
thong bdo ngay cho co quan thi hanh an.

+  Trong trudng hop so tién thu duoc khi bén tai san va cac khoan thu
tir viéc khai thac, sir dung tai san bao dam trong thoi gian chua xu
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1y (sau khi trir di cac chi phi can thiét cho viéc khai thac, sit dung
tai san) nho hon s6 no phai tra, xtr Iy nhu sau:

v Bén bao dam c6 nghia vu ti€p tuc trd no néu khoan tién thu
dugc khong du dé thanh toan khoan no phai tra va nhiing chi
phi lién quan dén viéc xur ly tai san bao dam.

V' D6i v6i ng dong néu s6 tién ban tai san bao dam sau khi da
trir di cac chi phi thuc t€, hop 1y néi trén ma khong du dé thu
ng thi phan chénh léch duoc xr Iy bang nguén du phong rii ro
ctia NHNo, Cong ty thué mua tai chinh, Cong ty AMC va ti€p
tuc theo d6i, thu hoi no.

- Truong hop nhdn tai sdn:

Truong hop NHNo, Cong ty thué mua tai chinh, Cong ty AMC nhan chinh tai
san bao dam dé thay thé€ cho viéc thuc hién nghia vu tra ng, néu so tién thu
duoc khi xtr 1y tai san 16n hon du ng cta khach hang tai thoi diém ky van ban
nhan tai san bao dam, thi phan chénh léch thira thuoc quyén sé hitu cia NHNo,
Cong ty thué mua tai chinh, Cong ty AMC. Nguoc lai, néu tién thu dugc tir
viéc xtr Iy tai san bao dam khong du thu hoi ng, thi phan chénh léch thi€u duoc
xur 1y bang nguén du phong ciia NHNo, Cong ty thué mua tai chinh, Cong ty
AMC.

Truong hop bén mua tai san khong du tién thanh todn ngay.

D6i v6i nhitng tai san bao dam bén mua khong ¢6 kha nang thanh todn ngay dé
thu no, don vi truc ti€p cho vay dugc ap dung phuong thic thu ng ting phan
theo kha nang thanh toan cua ngudi mua. Pon vi cho vay xdc dinh so6 ng gdc,
1ai, 1ai qud han va cac chi phi phai thu tinh dén ngay xu ly ban tai san bao dam.
- Truong hop mot tai san bdo dam cho nhiéu nghia vu

+  Trong trudng hop mot tai san duogc st dung dé bao dam cho nhiéu
nghia vu tai don vi truc ti€p cho vay hoac don vi khac thuéc NHNo,
néu phai xir Iy tai san dé thuc hién mot nghia vu tra no dén han thi cdc
nghia vu tra ng khac tuy chua dén han ciing dugc coi la dén han va
dugc xtr 1y tai san bao dam dé thu no.

+  Doi v6i mot tai san bao dam cho nhiéu nghia vu trong truong hop cho
vay hop von, néu phai xtr Iy tai san dé thuc hién nghia vu tra ng dén
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han, thi dugc thanh toan cho cdc thanh vién tham gia theo ty 1&¢ hop

A

von.
Tdng gid tri tai san bdo dam valhodc tai san duoc mua bdo hiém

Truong hgp bén bao dam lam tang gia tri tai san bao dam (nhu stra
chita hoac nang cdp tai san...) trong qud trinh truc ti€p quan ly, su
dung tai san bao dam, thi phan gia tri tang thém cua tai san bao dam
duoc coi 1a mot phan trong gid tri tai san bao dam dé bao dam thuc
hién nghia vu ban dau. Khi x{r 1y tai san bao dam, don vi truc ti€p cho
vay dugc thanh todn no tir ca phan gia tri ting thém cua tai san bao
dam.

Trong trudng hop tai san bao dam da dugc mua bao hiém, thi tién bao
hiém do co quan bao hiém tra dugc tra truc tiép cho don vi truc ti€p
cho vay dé thu ng. S6 tién nay s& duoc dung dé thanh todn khoan ng
ctia bén bao dam.

4.1.3.5. Thu tuc véu cau bén giit tai san bao dam phai giao tai san bao dam cho don

vi truc tiép cho vay:

Pon vi truc tiép cho vay dugc dp dung cac bién phap sau day:

Yéu cau bén giit tai san bao dam giao tai san bao dam dang quan 1y cho
don vi truc ti€p cho vay.

Sau khi da 4p dung bién phap trén ma bén gilt tai san bao dam van
khong giao tai san bao dam, don vi truc ti€p cho vay gui van ban tGi Uy
ban nhan dan va co quan Coéng an noi cu tri cia bén bao dam hoac noi
c6 tai san bao dam dé nghi phdi hop, ho trg thu hoéi tai san bao dam.

Trong truong hgp bén th ba gitt tai san bao dam, don vi truc tiép cho
vay thong bao cho bén bao dam phoi hop véi don vi truc ti€p cho vay
budc bén giit tai san bao dam phai giao tai san bao dam cho don vi truc
tiép cho vay.

Sau khi hét thoi han a4n dinh trong thong bao dp dung bién phap budc
giao tai sdn ma bén gii tAi san bao dam khong giao ti san dé xu 1y, don
vi truc ti€p cho vay tién hanh thu giit tai san bao dam cung véi su hd trg
ctia Uy ban nhan dan va co quan Cong an (xem Phu luc 12H).

S6 tay Tin dung Ngan hang Nong nghiép va Phat trién Nong thon Viét Nam

CTF Ltd.



CHUONG XII. BAO DAM TIEN VAY 411

4.2. Bao dam tién vay bang tai san hinh thanh tir von vay

Truong hop ap dung:

- Chi nhanh dugc quyén lua chon dp dung viéc bdo dam tién vay bang tai
san hinh thanh tir von vay, néu khach hang vay va tai san hinh thanh tu
von vay ddp tng dugc cdc di€u kién quy dinh cta viéc bao dam bang tai
san hinh thanh tir von vay néu tai muc 4.2.1 dudi day.

- Ngoai ra, chi nhanh dugc quyén cho vay c¢6 bao dam béang tai san hinh
thanh tir von vay khi Chinh phu, Thu tuéng Chinh phu quyét dinh giao
cho NHNo cho vay dé6i véi khach hang vay va doi tuong vay trong mot
so trudong hop cu thé.

4.2.1. - Piéu kién dap dung bdo ddm tién vay bang tai sdn hinh thanh tir von vay:

4.2.1.1. Boi voi khach hang vay:

- C6 khd ndng tai chinh va cé cdc nguén thu hop phdp dé thuc hién nghia vu
tra no.

- C6 du dn dau tu phuong dn sdn xudt, kinh doanh, dich vy kha thi va c6 hiéu
qua, hoac ¢6 du an, phuong an phuc vu doi séng kha thi phu hgp véi quy
dinh cua phap luat.

- C6 miic von ty c6 (von cuia chit sd hitu) tham gia vao du an dau tu va gia tri
tdi san bdo dam tién vay bang cédc bién phdp cdm c0, thé chip, bao lanh
béng tai san ctia bén thit ba ddp ting duoc 1 trong 3 truong hop sau day:

+  C6 muc von tu c6 tham gia vao du an dau tu hoac phuong an san
xuat kinh doanh, dich vu, doi s6ng, t6i thiéu bang 15% téng mitc von
dau tu.

+ C6 mic von tu c6 tham gia vao du an diu tu hoac phuong an san
xuat kinh doanh, dich vu, doi s6ng cong vGi gia tri tai san bao dam
tién vay bang cac bién phdp cAm cd, thé chap, bao lanh bang tai san
ctia bén thit ba t6i thi€u bing 15% téng miic von dau tu.

+  CO6 gia tri tai san bao dam tién vay bang mot hodc nhiéu bién phép
cam c0, thé chap, bao 1anh bing tai san clia bén thit ba t6i thiéu bang
15% téng mic von diu tu.

4.2.1.2. Boi vai tai san hinh thanh tir von vay
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- Tai san dugc hinh thanh tir von vay dung 1am bao dam tién vay phai xéc
dinh duoc.

+  Quyén s& hitu hodc quyén quan 1y st dung ctia khach hang vay:
Poi vé6i tai san cia doanh nghiép nha nudc phai xac dinh duogc
quyén quan 1y, sir dung ctia doanh nghiép d6 va dugc dung dé bao
dam tién vay theo quy dinh cuia phédp luat. D6i v6i tai san 1a bat
dong san gin lién v6i dat thi khach hang vay phai ¢ gidy chiing
nhan quyén st dung dat cua khu diat ma trén d6 tai san sé duogc
hinh thanh va phai hoan thanh céc thu tuc vé du tu xay dung theo
quy dinh cta phap luat.
+  Tai san dugc phép giao dich va khong cé tranh chép.
- Doi vé6i tai san hinh thanh tr von vay la vat tu hang hoa don vi truc ti€p
cho vay phai ¢6 kha nang quan ly gidm sat tai san bao dam.
- D6i v6i tai san ma phdp luat ¢6 quy dinh phai mua bao hiém thi khach
hang vay phai cam két mua bdo hiém trong sudt thoi han vay von khi tai
san da dugc hinh thanh dua vao str dung.

4.2.1.3. B6 ho so bao dam tién vay bang tai san hinh thanh tir vn vay

a. Doi véi khach hang cho vay theo quyét dinh cia Chinh phi: thuc hién theo
quyét dinh ctia Chinh phu, Ngan hang Nha nudc va huéng dan cua Tong Giam
ddc.

b. Déi véi cdc khdch hang theo quy dinh tai muc 4.2.1.1 phan nay:

- Phy lyc cam cb, thé chap tai san hinh thanh tir von vay (Mau 04/BDTV).

- Hop dong cam cd, thé chip tai san hinh thanh tir von vay sau khi tai san tir
v6n vay da hinh thanh (Mau 05/BDTV).

- Béo c4o ké hoach va tién d6 hinh thanh tai san tir von vay do khéach hang
1ap (Mau 07/BDTV).

- Céc gidy to s6 hitu tai san hinh thanh tir vn vay sau khi tai san da hinh
thanh.

4.2.2. Mirc cho vay bdo dim bdng ti san hinh thanh tiv von vay

Téng Giam Péc NHNo quy dinh mirc cho vay tdi da so v&i gia tri tai san hinh
thanh tir von vay timg thoi ky. Tuy theo diéu kién ctia khach hang vay; tai san hinh
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thanh tir vén vay va mic cho vay tdi da, Giam ddc chi nhanh NHNo quyét dinh

muc cho vay cu thé.

4.2.3. Quy trinh nhdn bdo ddm bdng tai sdan hinh thanh tir von vay:

Vé co ban trinh tu thu tuc nhan tai san bao dam hinh hanh tir von vay giéng trinh tu

thu tuc nhan tai san bao dam thé& chap cam c6 thong thuong nhu da néu tai muc

4.1.1. Tuy nhién, cin luu § thém mot s6 van dé sau:

- Huéng dan khéach 1ap ho so cung cép diy du cac tai liéu tai san hinh thanh

tlr von vay phtt hop véi cac diéu kién quy dinh. Trong trudng hgp bao dam

bang tai san hinh thanh tir von vay theo quyét dinh ctia Chinh pht, Tha

tuéng Chinh pht, chi nhanh phai luu gilt cic cong van, gidy to ¢ lién quan
va thuc hién theo diéu kién, trinh tu thu tuc phti hop véi quyét dinh do.

- Viéc tham dinh bién phap bao dam thuc hién dong thoi véi thaim dinh cho
vay theo d6 quyét dinh chap nhan bién phap bao dam thuc hién cung véi

quyét dinh cho vay. Bdo cdo tham dinh tai san duoc két hop chung véi bao

céo tham dinh cho vay va phai ghi ro:

+

Khach hang ¢6 du diéu kién bao dam tién vay bang tai san hinh thanh tir
von vay hay khong?

Gia tri tai san hinh thanh tlir vén vay dugc ding lam bao dam?

Phan tich diéu kién, phuong phdp quan 1y tai san bao dam hinh thanh tir
von vay. Nghién cttu ki vé diéu kién bao quan, st dung, dia chi/dia diém
cat gilt cua tai san, ciac hgp dong c6 lién quan (nhu hop dong thué
kho,...)

Phan tich kha niang chuyén nhuong cta tai san thé chap cdm co.

Céac cam két cua khach hang va bién phap thay thé khi cdc cam két bao
dam béng tai san hinh thanh tir von vay bi vi pham.

Chi nhdnh nén thuc hién viéc khdo sét thuc t€ dia diém tai san s&/da hinh
thanh, cat giit. Viéc khao sat viéc thuc t€ két hgp vé6i khao sat khi cho
vay.

Trong trudng hop céc tai san khé kiém dinh, khé x4c dinh duoc chat
luong... don vi truc tiép cho vay phai thué bén thtt 3 13 cdc t6 chic tu
van, co quan ¢6 chuyén mon ¢6 chitic nang giam dinh tai san.

4.2.3.1. Xac dinh gia tri tai san bao dam hinh thanh tir von vay:
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Gid tri clia tai san hinh thanh tr von vay diang dé quyét dinh mic cho vay va ky
hgp dong bao dam duoc xac dinh trén co sd phuong an, du an dugc duyét va/hoac
duoc don vi truc ti€p cho vay chap nhan. Luu y doi véi cic truong hop tai san hinh
thanh tir von vay gén lién véi dat hodc tai san khdc thi quyén sir dung dat va céc tai
san khdac ciling s€ 1a tai san thé€ chap tai don vi truc ti€p cho vay. Viéc xac dinh gia
tri cia quyén sir dung dat va cdc tai san khac gan lién véi tai san hinh thanh tir von
vay thuc hién nhu thé chip cam c6 thong thuong.

4.2.3.2. Lap hop dong bao dam tai san hinh thanh tir von vay

+  Hogp dong cam cd, thé€ chap tai san hinh thanh tir von vay duoc 1ap thanh
van ban theo miu. Tuy ting trudng hop cu thé, don vi truc tiép cho vay
thoa thuan véi khach hang vay von dé bé sung hodc thay déi cic diéu
khoan cho phti hop véi céc diéu kién thuc té.

+  Thu tuc ky két va thuc hién hop dong cam c0, thé€ chap tai san hinh thanh
tlr von vay, dang ky giao dich bao dam d6i vé6i viéc bao dam béang tai san
hinh thanh tir vén vay thuc hién theo quy dinh cua phap luat vé giao dich
bao dam. Hgp dong cam cd, thé chdp tai san hinh thanh tir von vay c6
chiing nhan cta Cong chiing Nha nudc hoac ching thuc cia Uy ban nhan
dan cép c6 thim quyén néu céc bén c6 thoa thuan, trir trudng hop phép
luat c6 quy dinh khéc.

4.2.4. Theo doi, quan ly va ky két hop dong thé chdp bo sung

Trong su6t qud trinh tai san hinh thanh bang von vay, cdn bo tin dung c6 trach
nhiém theo doi sat va ki€m tra ti€n do thuc hién. Tuy theo noi dung cam két thoa
thuan, ngay khi c6 thé xdc dinh duoc gid tri cua tdi san, cdn bo tin dung cuing
trudng phé phong (trong trudng hop cén thiét c6 thé 1a dai dién ban 1anh dao) thuc
hién xac dinh gia tri tai san th€ chip da thuc su hinh thanh va ky két phu luc hop
déng bé sung cho hop dong thé chap.

Thoi diém x4c dinh gid tri tai san hinh thanh bang von vay va ky két hop dong thé
chép bo sung cham nhat nén thuc hién ngay khi c¢6 bién ban hoan cong, bién ban
quyét toan hoac khi cong trinh du 4n bat dau di vao hoat dong.

4.2.5. Nhdn, qudn ly va xu ly tai san bdo dam hinh thanh tit von vay:

Sau khi hoan chinh tig phu luc hgp dong, Chi nhanh thuc hién viéc nhan/ giao
quan 1y tai san thé chap cam c6, quan 1y va xut 1y tai san bao dam hinh thanh tr von
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vay theo trinh tu va tht tuc nhu nhan ban giao tai san th€ chdp cAdm c6 néu tai muc
4.1.1;4.1.2va4.1.3.

4.3. Cho vay khong c¢6 dam bao bang tai san

Truong hop ap dung

- Don vi truc ti€p cho vay dugc quyén chi dong lua chon khach hang du diéu
kién dé€ dp dung cho vay khong c6 dam béo béng tai san.

- Don vi truc ti€p cho vay dugc dp dung cho vay khong c6 bao dam bang tai
san trong truong hop Chinh phti, Thit Tuéng Chinh phu ¢6 quy dinh vé cho
vay khong c6 bao dam bing tai san doi véi khdach hang vay va nhu cau vay
von cu thé.

- Don vi truc ti€p cho vay khong dugc cho vay khong ¢ dam bao béang tai
san do6i v6i cac doi tugng:
+ T6 chitc kiém toén, kiém tra vién dang kiém toén lai t6 chic tin dung,
K& toan trudng, Thanh tra vién.

+ Doanh nghiép c6 mot trong nhiing doi tugng 1a Thanh vién Hoi dong
quan tri, ban kiém sodt, Tong gidm doc ( Gidm doc), Phé téng gidm
doc (Pho gidgm doc) cta To chic tin dung, ngudi thdm dinh xét duyét
cho vay, B6 me vg chong con ctia thanh vien HDQT, ban kiém soadt,
Téng Giam doc (Gidm doc), Phé Tong giam doc (Phé Gidm doc) so
hitu trén 10% von diéu 1€ ctia doanh nghiép do.

4.3.1. Diéu kién doi vdi khdach hang vay khong cé bdo dam bdng tai sdn.

- St dung von vay c6 hiéu qua va tra ng goc, 1ai von vay ding han tinh
todn tai thoi diém ky két hop dong tin dung khong c6 ng goéc qud han
hodc cham tra 1di von vay d6i véi NHNo va céc Té chiic tin dung khéc.
No gbc qué han, 1di von vay cham tra khong bao gom ng khoanh, ng
dugc gian, ng cho xur 1y theo quy dinh ctia Chinh phu va 1ai von vay
cham tra phat sinh tr khoan ng nay.

- C6 du an dau tu, phuong an san xudt, kinh doanh, dich vu kha thi ¢6
hiéu qua; hoac ¢6 du an dau tu, phuong an phuc vu doi song kha thi,
phu hop véi quy dinh cua phép luat.

- C6 kha nang tai chinh dé€ thuc hién nghia vu tra no.
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- Cam két thuc hién bién phdp bao dam bang tai san theo yéu cau cua don
vi truc tiép cho vay néu su dung von vay khong ding cam két trong hgp
dong tin dung dong thoi cam két tra no truéc han néu khong thuc hién
dugc céc bién phdap bao dam bang tai san theo quy dinh.

- Riéng d6i v6i cdc doanh nghiép, dé dugc vay khong cé bao dam bing
tai san, ngoai cdc diéu kién nhu trén con phai 1a khach hang tin nhiém
(theo tiéu chi tai hé thong tinh diém va xép hang tin dung)

- Trudng hop khich hang vay c6 du diéu kién dé duoc vay khong c6 bao
dam béing tai san, don vi truc ti€p cho vay va khdch hang van c6 thé
thoa thuan vé viéc bén thi ba c6 uy tin va nang luc tai chinh cam két tra
ng thay bang van ban, néu khach hang vay khong tra dugc ng.

4.3.2. Truong hop cho vay khéng bdo ddm bang tai sdn theo chi dinh cua Chinh
phu

Truong hop khach hang hodc nhu ciu vay von cu thé duge Chinh phu hodc Tha
tuéng Chinh phu chi dinh cho vay khong c6 bao dam béang tai san. Pon vi truc ti€p
cho vay luu y mot s6 vén dé sau:

- Thuc hién ding cac quy dinh ctia Chinh phu, Tha tuéng Chinh phu doéi
vGi khoan cho vay dugc chi dinh va tuan thi cac quy dinh clia phap luat
trong qua trinh xem xét cho vay, ki€m tra sitr dung v6n vay va thu hoi ng
(bao gbém ca goc va 1ai).

- T6 chiic theo ddi riéng cdc khoan cho vay theo chi dinh va bdo cdo tinh
hinh stt dung von vay, kha ning thu héi ng, kién nghi xt 1y nhitng t6n
that trong cac truong hop khong thu hoi duge no theo quy dinh.

- Trudng hop phét sinh t6n thit céc khoan vay theo chi dinh cia Chinh
phu do nguyén nhan khach quan thi viéc xtr 1y theo quy dinh cta Chinh
phtt va huéng dan cia NHNN VN.

4.3.3. Han mitc cho vay khong cé bdo dam bang tai sdn:

Nhing khach hang dap ting du diéu kién cho vay khong c6 bao dam béang tai san,
Giam doc NHCV duoc quyét dinh mic cho vay khong ¢6 bao dam bang tai san doi
v6i mot khach hang t6i da bang mic phan quyét cho vay ctia chi nhanh.

4.3.4. Gidy to kém theo bé ho so cho vay khong cé bdo ddm bang tai sdn:

- Doi v6i khach hang theo quy dinh cta Chinh phu:
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D6i v6i ho nong dan, trang trai: Gidy ching nhan quyén st dung
dat hodc gidy xdc nhan cia UBND x&, phudng, thi trdn vé dién tich
dat dang str dung khong c6 tranh chap.

Dboi v6i hop tac xa lam dich vu cung tng vat tu, cdy con giong:
Hop dong tiéu thu.

D6i v6i hop tac xa san xudt hang xuat khau, lang nghé truyln
thong: Hop déng xudt khau hodc don dat hang kha thi

Dai v6i khach hang dédp dng céc diéu kién cho vay khong c6 bao dam

bang tai san:

+

Bién ban hop hoi dong tin dung thong nhat cho vay khong c6 bao
dam bang tai san trong d6 néu rd nhitng can ci dé thong nhat cho
vay khong ¢4 bao dam bang tai san.

Cam két thuc hién bién phédp bao dam tién vay trong trudng hop su
dung von vay khong ding cam két trong hop dong tin dung.

Céc gidy to theo quy dinh vé€ bo hd so bao dam tién vay bang tai

san cam c0, thé chap, bao lanh trong truong hop phai thuc hién bao
dam bang tai san.

8. Dinh ki danh gia lai tai san dam bao

D€ tranh rui ro, gia tri tdi san dinh ki it nhat 1a 06 thang phai dugc dénh gid lai 01

lan va ngay sau khi c6 su bién dong 16n vé gia tri tai san/gid tri tai san bi giam do

tai san hao mon, lac hau (giam gia trén 10% so véi lic nhan thé€ chap, cam co) trén

thi trudong.

Trén co s danh gia lai tai san bao dam, cac don vi cho vay truc ti€p yéu cau khach

hang bd sung tai san bao dam hodc giam gid tri du no tuong tng cho phu hop va

1ap hop dong bao dam bo sung theo quy dinh.
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9. Phu luc

PHU LUC 12A.
MOT SO NQI DUNG CHU YEU CAN NEU TAI TO TRINH/
BAO CAO THAM DPINH VA PINH GIA TAI SAN BAO PAM

Khi phan tich diéu kién bao dam, céc can bo truc ti€p cho vay va can bo thim

dinh phai qudn triét tu twong: Nguodn tra no ngan hang an toan nhit, co ban nhat

1a nguon thu tir du 4n do d6 du dn vay von phai cé hiéu qua, cé 13i. Vi vay diéu

kién tién quyét khi xét duyét chi vay la tinh kha thi va va hiéu qua cta du an.

Tai san thé chdp, cam cd hoac bao lanh la cac nguon thu du phong trong truong
hop k& hoach tra no ctia khach hang khong thé thuc hién duoc.

Ngoai noi dung va két qua thim dinh tai san bao dam (theo huéng dan cla

NHNOo), cin ctt vdo bién ban kiém dinh tai san thé€ chdp, khao sét thuc t€ va

nghién ctu ctia cac can bo, noi dung phan tich ghi trén gidy to trinh con phai
thé hién duoc:

1. Daéi vé6i cho vay khong cé dam bao:

Co s6 phap ly cua viéc cho vay khong ¢6 bao dam (Dua vao cac van ban
nao)

So sdnh v6i cdc di€u kién cho vay khong c6 dam bao theo quy dinh cua
NHNo va céc quy dinh khac c6 lién quan.

Doi chi€u du ng v6i mic cho vay khong c6 dam bao Pon vi truc tiép cho
vay dugc phép thuc hién.

2. D6i véi cho vay ¢6 bao dam bang tai san ctia khach hang

Tén, co s& phap ly, gidy to phdp 1y clia tai san bao dam, phai tra 16i dugc
tai san th€ chap c6 phu hop véi quy dinh khong.
Trién vong cua tai san, su tranh chap, thira k&, dong so hitu......

Tri gia, xu huéng bién dong gid ca (tang, giam), du kién tri gid phat mai
khi dén han tra ng, kha nang phat mai trén thi truong. Co s& phap 1y cua
viéc dinh gia tai san.

Kha nang, phuong an quan ly tai san.
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Dai chiéu véi du ng vay, xac dinh ty 1€ % vay so vdi tai san bao dam ( luu
y: D6i v6i i san ¢6 tinh thanh khoan cao nhu s6 tiét kiém, trai phiéu, ky
phi€u.... muc cho vay t6i da trong gidi han gia tri tai san bao dam, bao
dam thu ng gdc va 1ai. Doi véi céc tai san khdc bang .....tri gid).

Thu tuc cam c0d, két qua dang ky giao dich bao dam, thoi gian va mic bao
hiém tai san (Né tai san phai bao hiém theo quy dinh ctia phdp luat).

3. D6i véi bao 1anh bing tai san cua bén thi 3:

Neéu rd cdc yéu to vé tai san cua bén thit 3.
Néu rd moi quan hé gitra nguoi di vay va nguoi bao lanh.
Noi dung cam két, thoi han cam két, di€u kién cam két ( néu c6)

4. D6i v6i viec bao dam bang tai san hinh thanh tr vén vay

Neéu rd cam két th€ chap tai san hinh thanh tir von vay va céc di€u kién
khac cua khach hang.
Neéu ro cong vin cia Chinh phti cho phép duoc bao dam béng tai san hinh

thanh tir von vay (néu viéc dam bao bang tai san hinh thanh tir von vay
theo chi thi cua Chinh pht).

Luu y cdc nguyén tdc: Néu cam c6 bang hang hod thi can phai néu r6 hop dong
thué kho bén thit ba, hay dé tai kho don vi, kho ngan hang (né€u c6;. Tén chu kho,
uy tin cua cht kho; Phai c6 cam két cua khach hang khi hang xuat khoi kho phai

c6 gidly giai chdp cia Ngan hang. Hang bén dén dau thi phai chuyén hét tién tra ng

Ngan hang.
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PHU LUC 12B.
QUYEN VA NGHIA VU CUA PON VI TRUC TIEP CHO VAY
KHI THONG BAO XU LY TAI SAN BAO PAM

Sau khi thuc hién viéc thong bdo xut ly tai san bdo dam, quyén cua cac don vi truc

ti€p cho vay, nghia vu cta bén bao dam va bén thit ba giit tai san bao dam duoc
quy dinh theo diéu khoan 4, 5 thong tu 03

1. Quyén cua Cac don vi truc ti€p cho vay:

Yeéu cau cua bén dam bao cung vGi don vi truc tiép cho vay thuc hién céac
bién phap can thiét chudn bi cho viéc xir Iy tai san bao dam theo quy dinh
tai diém 2.2 khoan 2 muc I phan B.

Khai thac, sir dung tai san bao dam hoac cho phép bén bao dam hoac uy
quyén cho bén thit ba khai théac, st dung tai san bao dam theo quy dinh
dinh tai muc VI phan B.
Yéu cau bén dam bao hoidc bén thit ba khong duoc khai thac, st dung tai
san bao dam néu viéc khai thac, st dung d6 c6 nguy co lam mat gia tri
hoac lam giam stt gia tri tai san.
Thanh todn ng tir nguén thu d6i vé6i hoa 1gi, loi tic thu dugc tir viec khai
thac, sir dung tai san bao dam sau khi da trir di cdc chi phi can thiét cho
viéc khai thac, sir dung tai san do.e
Yéu cau bén giit tai san phai giao tai san bao dam néu cé mot trong cac
hanh vi sau:
Khong giao tai san dam bao theo yéu cau ctia cac don vi truc ti€p cho
vay.
Khong thuc hién hodc thuc hién khong day du cac bién phap bao vé tai
san bao dam.
Ty y ti€n hanh hanh vi ban, trao déi, tang cho, cho thué¢, cho muon, gop
von lién doanh, tdu tin, lam hu hong, mat m4t tai san bao dam.

C6 hanh vi khac gay ra nguy co lam hu hong, mat mat tai san bao dam.
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Trong trudng hop bén giit tai san khong giao tai san theo yéu céu cla to
chiic tin dung, don vi truc ti€p cho vay c6 quyén yéu ciu co quan nha nudc
c6 thdm quyén budc bén giit tai san bao dam phai giao tai san theo quy
dinh tai muc XI phan B thong tu 03.

Céc quyén khac theo quy dinh cua phép luat.

2. Nghia vu clia bén bao dam

Cung don vi truc tiép cho vay thuc hién céc bién phap cin thiét chudn bi
cho viéc xur 1y tai san bao dam theo yéu cau cta Pon vi truc ti€p cho vay
theo quy dinh tai diém 2.2. muc I phan B thong tu 03.

Khong dugc tu y ban, khai thac, st dung, cho thué, cho muon tai san bao
dam néu khong dugc Don vi truc tiép cho vay chip thuan.

Khong dugc huy hoai, tdu tdn, trao déi, tang tai san bao dam, sir dung tai
san bao dam hoac c6 hanh vi khac gay thiét hai dén tai san bao dam.

Béo quan, giit gin tai san bao dam, giao tai san bao dam va cac gidy to lién
quan dén tai san bao dam dé€ gép von lién doanh, 1am hu hong, mat mat tai

san bao dam khi nhan duoc yéu cau cta cac Pon vi truc tiép cho vay.

Cac nghia vu khac theo quy dinh cta phap luat.

3. Nghia vu ctia bén thit ba giit tai san bao dam

Bén thit ba giit tai san bao dam c6 nghia vu bao quan va giao tai san bao dam cho

Don vi truc ti€p cho vay nhu quy dinh doi v6i bén bao dam tai cac ti€t b,c,d va d
diém 4.2 khoan 4 muc I phan B thong tu 03.
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PHU LUC 12C.
HINH THUC TU BAN CONG KHAI TREN THI TRUONG

1- Piéu kién chon hinh thitc tu van:

- Tuy vao tinh hinh, diéu kién cu th€ tai noi thuc hién, tinh chat tai san, nguoi
c6 thdm quyén quyét dinh hinh thitc xir 1y tai san bao dam dugc chon hinh
thic tuy ban cong khai tai san bao dam trén thi truong.

- Nhiing nguoi khong duogc tham gia dau gia tai san.
+ Nguoi khong cé quyén mua tai san dau gid theo quy dinh cua phép luat.

+ Nguoi khong ¢6 nang luc hanh vi dan sy, nguoi mat nang luc hanh vi dan
su, nguoi bi han ché nang luc hanh vi dan su theo quy dinh ctia phép luat.

+ Ngudi ¢6 thim quyén quyét dinh hinh thitc ban tai san bao dam, cac thanh
viéen Hoi dong xur 1y tai san bao dam, nhitng ngudi truc ti€p tham gia diéu
hanh viéc ban ddu gia tai san va cha, me, vo, chong, con cua nhiing nguoi
trén.

+ T6 chiic, c4 nhan da truc ti€p tham gia dinh gia tai san va cha, me, vg,
chong, con ctia ngudi truc ti€p tham gia dinh gid tai san.

- Nguoi tham gia dau gia phai ti€én hanh dang ky mua tai san cham nhat 1a hai
(2) ngay truéc ngay mé phién ban dau gia tai san va dat truéc mot khoan tién
12 nam phan tram (5%) gi4 khdi diém cua tdi san ban dau gia, trir trudng hop
tai san bdn diu giad 1a dong san c6 gid khoi diém duSi mudi triéu dong
(10.000.0004).

- Nguoi dang ky mua hop 1é 1a nguoi ddp tng du diéu kién ctia ngudi mua tai
san (nhitng ngudi khong bi han ch€) da thuc hién viéc dang ky mau tai san va
nop khoan tién dat trudc, trude khi két thiic thoi han dang ky mua tai san (trir
trudng hop tai san bao dam 1a dong san c6 gid khai diém dudi 10.000.0004d).

- Khoan tién dat trudc dugce trir vao gia mua, trong truong hop mua duoc tai san
béan ddu gid. Néu khong mua dugc, khoan tién dit truée duoc tra lai cho ngudi
dang ky mua tai san ngay sau khi phién ban diu gia két thic.

- Truong hop nguoi dang ky mua tai san da nop mot khoan tién dat trudc nhung
sau d6 khong tham gia ddu gia hoac tir choi mua tai san ban dau gia khi tring
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dau gid, thi khoan tién dit truGe d6 sé thudc vé NHNo, Cong ty thué mua tai
chinh, Cong ty AMC, trut truong hop nguoi khong tham gia dau gia ching
minh duoc viéc khong thé tham du phién ban dau gi4 1a do nhitng nguyén

nhan bat kha khang (tai nan, 6m nang phai nam bénh vién, thién tai). Trong
truong hop nay khoan tién dat trudc duge tra lai cho ngudi khong tham gia
dau gia.

2. Hoi dong xir 1y tai san bao dam:

Nguyén tdc: Viéc ban tai san bdo dam theo hinh thic tu ban cong khai trén thi

truong phai dugc tién hanh thong qua Hoi dong xu 1y tai san bao dam.

Quyét dinh thanh ldp Hoi dong xit 1y tai sdn bdo dam.

+ Téng Giam doc NHNo quyét dinh thanh lap Hoi dong xir Iy tai san
bao dam tai Tru s& chinh.

+ Giam doc cac don vi truc tiép cho vay, Cong ty thué mua tai chinh,
Cong ty AMC duoc quyét dinh thanh lap Hoi dong xtr 1y tai san bao
dam tai don vi minh.

+ Thanh phan cia Hoi dong x{r 1y tai san bao dam (goi tat 1a Hoi
dong).

+ Hoi dong xtr Iy tai san bao dam tai Tru s& chinh gom:

+ Chu tich Hoi dong 1a Téng Gidm doc hodc ngudi duge Téng Gidam
doc uy quyén.

+ Ph6 Cha tich Hoi déng 1a Ph6 Téng Gidm doc phu trach cong tdc tin
dung hoic Phé Téng Gidm doc do Téng Gidm doc chi dinh (néu can).
+ Cac thanh vién: Truong phong hoac phu trach cac phong/ban ...
Ngoai ra, Cha tich Hoi dong c¢6 quyén triéu tap dai dién mot so
phong/ban lién quan 1am thanh vién Hoi dong khi xét thay can thiét.

Hoi dong xit ly tai san bdo dam tai Pon vi truc tiép cho vay, Cong ty thué
mua tai chinh, Cong ty AMC (gém it nhdt 5 thanh vién).

+ Chu tich Hoi dong la Gidam doc hoac nguoi duoc Giam doc uy
quyén.

+ Pho6 Chu tich Hoi dong 1a Ph6 Gidm doc phu trach cong tac tin dung
hoac Ph6 Gidm doc do Giam doc chi dinh (néu can).
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+ Céc Thanh vién con lai thudc cac phong, bd phan co lién quan do
Chu tich Hoi dong quyét dinh. Ngoai ra, Chu tich Hoi dong c6 quyén
triéu tap dai dién mot s6 phong, bo phan khac lam thanh vién Hoi
dong khi xét thay cén thiét.

Nguyén tdc lam viéc ciia Hoi dong.

+ Hoi dong lam viéc theo triéu tap cta Chu tich Hoi dong hoac nguoi
dugc Chu tich Hoi dong uy quyén bang van ban. Ngudi duge Chu tich
Hoi dong uy quyén phai 1a thanh vién cua Hoi dong. Hoi dong chi hop
khi c6 it nhat 2/3 thanh vién Hoi dong tham gia.

+ Céc thanh vién Hoi dong néu y kién d6i v6i van dé dua ra tai ting
phién hop ctia Hoi dong va chiu trach nhiém vé y kién ctia minh.

+ Quyét dinh cta Hoi dong duoc thong qua bing biéu quyét theo
nguyén tic da s6 (qud ban) tinh trén s6 thanh vién tham du. Trudng
hop két qua biéu quyét ngang nhau thi quyét dinh cudi cing thuoc vé
phia c6 y kién cua Chu tich Hoi dong hoac nguoi duge Chu tich Hoi
dong uy quyén.

Nhiém vu, quyén han cua Hoi dong.

+ Xdc dinh gid khéi diém dé bén tai san trén co s& gid thi trudng tai
thoi diém ban. Trong viéc tinh gid khoi diém, Hoi dong c6 thé can cit
vao gid do co quan dia chinh dia phuong, phong quan ly do thi dia
phuong, cdc bao chi, cdc nguodn tin khic... cung cap dé tham khdo.
Trudng hop céin thiét ¢6 thé thué co quan c6 chitc nang dinh gid tai
san. Gid khoi diém c6 thé cao hon hodc thap hon gid tri khoan ng ton
dong (ké ca goc va lai tinh dén thoi diém bdn), gid tri tai san dugc xac
dinh khi cho vay, gia xac dinh tai bién ban gan no hoac gia tai san do
toa an xac dinh trong ban 4n, quyét dinh cta toa an.

+ Chi dinh ngudi diéu hanh ban dau gia tai san, thu ky phién ban dau
gid va thanh 1ap t6 gitp viéc ban dau gid tai san (néu can thiét). Nguoi
diéu hanh ban d4u gia tai san phai 1a thanh viéen Hoi dong. Nguoi diéu
hanh ban dau gid tai san va t6 gidp viéc ¢6 nghia vu t6 chiic viéc ban
ddu gia tai san theo ddng trinh tu, thu tuc quy dinh tai TTLT/02/2002/
TTLT/NHNN-BTP ngay 05/02/2002 cua Ngan hang Nha nudc, Bo Tu
phép va cdc quy dinh tai Ban huéng dan 883.

+ Thong qua quy ché ban dau gid cho timg trudng hop cu thé.
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+ Giai quyét cac khiéu nai lién quan dén viéc ban dau gia tai san cong
khai trén thi truong.

+ Dugc st dung con dau ctia NHNo, Cong ty thué mua tai chinh, Cong
ty AMC khi thuc hién nhiém vu, quyén han ctia minh.

+ Quy trinh lam viéc cua Hoi dong.

+ Sau khi c6 quyét dinh vé viéc ban tai san bao dam theo hinh thic tu
ban dau gid cong khai clia ngudi c¢6 thdm quyén, trén co s& ho so tai
liéu trinh ctia cic phong nghiép vu lién quan, Chu tich Hoi dong hoac
nguoi duoc Chu tich Hoi dong uy quyén triéu tap cdc thanh vién cia
Hoi dong va chi dinh thu ky phién hop.

+ Phong/bd phan dau mai chiu trach nhiém sao gui toan bo ho so tai
lieu lién quan cho timg thanh vién ctia Hoi dong it nhat 02 ngay trude
phién hop cta Hoi dong.

+ Tai phién hop cua Hoi dong, Trudng phong hoac bd phan cé chiic
nang quan ly ng va xtr 1y tai san bao dam cé trach nhiém bao cdo cac
van dé lién quan dén tai san bao dam, dong thoi tra 10i cau hdi cua cac
thanh vién Hoi dong vé cac van dé lién quan.
+ Trén co s¢ giai trinh va y ki€n tham gia cua cdc thanh vién tai phién
hop, céc thanh vién Hoi dong tién hanh biéu quyét va Chu tich Hoi
dong hoac nguoi dugc Chu tich Hoi dong uy quyén thong qua Hoi
doéng cac van de sau:

v" Gia khdi diém bdn tai san.
Diéu kién doi v6i ngudi mua tai san (bao gdém ca tién dat coc).
Quy ché ban dau gia tai san cua Hoi dong.
Thoi gian va dia diém dang ky mua tai san
Thoi gian va dia diém bdn tai san

AN NI NN

Thoi gian va dia diém niém yét, thong bdo (bao gém ca viéc
lua chon bdo dé dang thong tin ban tai san va thoi gian to
chiic cho khach hang xem tai san)

Phuong thiic ban, phuong thic va dia diém thanh todn

<

v/ Nhiém vu cua timg thanh vién trong Hoi déng (trong d6 c¢6
nhiém vu ctia ngudi di€u hanh phién ban diu gia tai san).
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+ Toan bo nhitng van dé da dugc thong qua tai phién hop phai duoc
ghi vao bién ban c6 chit ky cua tit ca cac thanh vién tham gia va thu
ky phién hop.

3. Tha tuc tu ban cong khai trén thi truong:

Trudc khi mo phién bdn ddu gid.

Trong thoi han nam (5) ngay lam viéc ké tir ngdy Hoi dong thong qua cdc noi
dung, ngudi di€éu hanh ban dau gi4 tai san phai lam cac cong viéc sau day:

- Tién hanh niém yét, thong bao cong khai viéc ban ddu gia tai san tai tru s&
ctia don vi minh, noi ban dau gid va dang trén bido dia phuong hoac trung
uong hai 14n, méi 1an cdch nhau khong qué ba (3) ngay it nhat mudi lam (15)
ngly trudc ngdy t6 chic ban tii san, tuy ting trudng hop cu thé, cdc thong tin
sau.

+ Thong tin vé tai san duoc ban, bao gom: Loai tai san, dic diém, so
luong, chat lugng cua tai san, ho so phap 1y vé tai san.

+ Thong tin vé quy ché ban ddu gia tai san, bao gom: Thoi gian va dia
diém dang ky mua tai san, thoi gian dia di€ém ban tai san, thoi gian dia
diém trung bay tai san, thoi gian dia diém tham khao ho so tai san,
phuong thitc ban tai san, gia khoi diém, diéu kién doi v6i ngudi mua tai
san (néu cd), thu tuc ban tai san va cac thong tin khac lién quan dén viéc
ban tai san.
- T6 chiic trung bay va gi6i thiéu tai san, cho xem tai san hodc hé so vé tai san
theo yéu cau cua ngudi dang ky mua tai san.
- Lap bién ban x4ac nhan danh sach nguoi dang ky mua hgp 1é.
Tai phién bdn ddu gid tai san:
Nguoi diéu hanh ban dau giad phai thuc hién cic cong viéc sau day:
- Cong b6 quyét dinh vé viéc dua tai san ra ban ddu gia
- Diém danh nhiing ngudi da diang ky mua hop 1¢
- Cong bo lai quy ché ban dau gia tai san
- Giéi thiéu tiing tai san ban dau gia, tra 10i cac cau hoéi cua nguoi tham gia
dau gia (néu ¢6), nhic lai gid khoi diém va yéu cau ngudi tham gia dau gid
tra it nhat bang gid khoi diém.
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Nhéc lai mot cdch rd rang, chinh xac bang 10i néi gid da tra sau cing cao
hon gid ngudi trude da tra, mdi 1an cdch nhau ba muoi giay (30 giay).

Cong b6 ngudi mua duoc tai san dau gia: néu sau ba 1an nhac lai gia da tra
ma khong cé nguoi nao tra gia cao hon. Trong trudng hgp ¢6 nhiéu ngudi
cung tra mot gid, thi ngudi diéu hanh ban dau gia t6 chiic viéc rit tham
gitta nhitng nguoi d6 va cong bé ngudi rut trung tham 1a nguoi mua duoc
tai san ban ddu gia.

Ghi r6 két qua ban dau gia vao bién ban ban dau gia tai san (bién ban do
thu ky cua phién ban dau gia 1ap) c6 chit ky ctia nguoi di€éu hanh ban diau
gia, nguoi mua dugc tai san, thu ky cua phién ban dau gia, cé chir ky,
dong dau cua nguoi quyét dinh dua tai san ra ban dau gia. Bién ban ban
d4u gid tai sdn phai c6 cdc noi dung sau: Thoi gian, dia diém bén ddu gid,
tén nguoi di€u hanh ban dau gid tai san, tén, dia chi, ngudi mua tai san,
tén nhitng ngudi tham gia dau gia, thoi han, phuong thic, dia diém thanh
todn tién mua tai san, thoi han, dia diém giao tai san bdn dau gid cho
nguoi mua.

Ngoai bién ban ban dau gia tai san, bén ban tai san phai ky véi bén mua
duoc tai san van ban ban dau gia tai san hoac hop dong mua ban tai san cé
chiing nhan cta co quan cong ching Nha nudc. Van ban ban dau gia tai
san hoac hop dong mua ban tai san phai dugc lap thanh nam (05) ban, 01
ban do NHNo, Cong ty thué mua tai chinh, Cong ty AMC giit, 01 ban do
ngudi mua duoc tai san giit, 01 ban do ngudi c6 thdm quyén cong ching,
ching thuc giit, 01 ban giri cho co quan c6 thim quyén diang ky quyén s&
hitu, quyén sir dung tai san va 01 ban gtri cho co quan thu€ dé lam thu tuc
trudc ba, sang tén theo quy dinh ctia phap luat (néu co).

Cho ngirng viéc ban ddu gia tai san trong truong hop khong c¢6 nguoi tra
gid it nhat bang gia khoi diém. Viéc t6 chic lai phién ban ddu gid dugc
thuc hién theo trinh tu trén sém nhat sau ba (3) ngay lam viéc ké tir phién
ban dau gia lan thit nhat. Néu tai lan ban tai san sau van khong c6 nguoi
ndo tra gia it nhat bang gia khoi diém thi Hoi dong x{r 1y tai san xé4c dinh
lai gid khoi diém dé ban dau gia.

Thong bao cong khai két qua ban ddu gia tai san cham nhat 1a ba (3) ngay
ké tir ngdy két thic viéc ban tai san taNHNo, Cong ty thué mua tai chinh,
Cong ty AMC va noi ban tai san.
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Doi vdi tai sdn la bdt dong sdn

Nguoi diéu hanh ban dau gid c6 nghia vu glii cong van dé nghi ngudi c6 thim
quyén cong chiing, chiing thuc dén ching kién viéc ban diu gid tai san va tién
hanh cong ching, chiing thuc van ban ban diu gia tai san hoac hop déong mua ban
tai san.

Truong hop, sau khi két thiic thoi han dang ky tham gia ddu gia ma chi c6 mot
nguoi ddang ky mua tai sdn.

Truong hop, sau khi két thic thoi han dang ky tham gia dau gida ma chi cé mot
nguoi dang ky mua tai san thi tai san dugc ban truc ti€p cho nguoi mua, nhung gia
ban tai san it nhat phai biang gid khoi diém ma Hoi dong da xdc dinh. Déi véi tai
san 1a bat dong san, ngudi diéu hanh ban dau gi4 tai san yéu cdu ngudi c¢6 thidm
quyén cong ching, ching thuc ching kién viéc ban tai san va cong chiing, chiing
thuc hop dong mua ban, chuyén nhuong tai san theo yéu ciu bang van ban NHNo,
Cong ty thué mua tai chinh hoac Cong ty AMC.

Chuyén quyén s6 hitu, quyén st dung doi vdi tai sdn bdn ddu gid.

Theo cac quy dinh cua phap luat bén ban dau gia tai san cé nghia vu lam tha tuc
chuyén quyén s& hitu, quyén stt dung d6i véi tai san ban ddu gid ma theo quy dinh
ctia phdp luat tai san d6 phai dang ky quyén s& hitu, quyén st dung tai san hoac
theo thoa thuan clia cic bén tai phién ban ddu gid. Chi phi lam thu tuc chuyén
quyén so hitu, quyén sur dung s€ duoc trir vao tién ban dau gid tai san hoac theo
thoa thuin ctia cac bén.

Thdam quyén ky hop dong mua bdn, chuyén nhuong tdai sdn hodc vdin bdn bdn
ddu gid.

Nguoi quyét dinh dua tai san ra ban dau gia (hodc ngudi dugc uy quyén) 1a nguoi
c6 tham quyén ky hop déng mua bdn, chuyén nhugng tai san hodc van ban ban dau
gia tai san.

PHU LUC 12D.
BAN QUA TRUNG TAM DICH VU BAN PAU GIA TAI SAN

- Ngudi ¢6 thdm quyén quyét dinh hinh thdc xir 1y tai san bao dam (hodc ngudi
duoc uy quyén) duoc ky hop dong uy quyén ban dau gia tai san véi Trung tam dich
vu ban dau gia tai san.
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- Viéc x4c dinh va thong nhat gid khoi diém véi Trung tam dich vu bdn ddu gia sé
do Hoi dong xur 1y tai san bao dam quy dinh (tuwong tu nhu Phu luc 12C).

- Trinh tu, thu tuc vé ban dau gia tai san theo hinh thitc nay dugc thuc hién theo
cac quy dinh hién hanh cua phdp luat vé ban dau gia tai san thong qua Trung tam
dich vu ban dau gia tai san (twong tu nhu Phu luc 12C).

PHU LUC 12E.
VIEC CAP GIAY CHUNG NHAN QUYEN SU DUNG PAT, GIAY CHUNG
NHAN QUYEN SO HUU NHA O VA QUYEN SU DUNG PAT O

- Bén bdn tién hanh thi tuc chuyén quyén stt dung dat, chuyén quyén s& hitu tai
san cho bén nhan chuyén nhuong, bén mua tai san theo quy dinh tai khoan 4 trén
day giri ho so dén co quan Nha nuéc c6 tham quyén xin cap gidy chitng nhan
quyén st dung dit, gidy ching nhan quyén sd hitu nha & va quyén st dung dat &
cho bén nhan chuyén nhugng, bén mua tai san.

- Ho so xin cdp gidly ching nhan quyén su dung dat, gidy chiing nhan quyén s& hitu
nha & va quyén st dung dat & giri Cac co quan Nha nuée ¢6 tham quyén (Uy ban
nhan dan cap c6 thdm quyén, S& Dia chinh hodc S& Dia chinh-Nha dat, Phong cénh
sat giao thong Cong an tinh, thanh pho, Co quan diang kiém phuong tién van tai
thuy, Chi cuc diang ky tau bién va thuyén vién khu vuc, Cuc hang khong dan dung
Viét Nam) lam céc thu tuc chuyén quyén s& hitu, quyén sir dung tai san cho bén
mua, bén nhan chuyén nhuong tai san bao gom:

0 Ban sao hgp dong tin dung, hgp dong bao dam (don vi truc tiép cho vay
ky sao).

0 Gidy chiing nhan quyén s hitu tai san, hoac gidy chiing nhan quyén st
dung tai san, hoac gidy dang ky tai san ctia chu tai san, hoac gidy to
khdc theo quy dinh tai diém 7.3 khoan 7 muc III phidn B Thong tu
03/2003/TTLT-BTP-BTNMT (tuy timg trudng hop cu thé).

0 Bién ban xr 1y tai san hoac bién ban thu giir tai san.

0 Hop dong mua ban tii san, hodc hop déng chuyén nhuong tai san, hodc
bién ban nhan tai san hoac van ban ban dau gia tai san (tuy ting truong
hop xit 1y cu thé).
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0 Gidy tO xdc nhan da nop thu€ chuyén nhugng tai san theo quy dinh cta
phép luat.

- Thu tuc chuyén quyén s& hitu, quyén sir dung tai san bao dam trong trudong hop
XU 1y tai sén bao dam 14 tai san thi hanh 4n. Co quan Nha nuéc c¢6 thim quyén s&
can ct vao ho so bao gom céc gidy to sau day:

0 Trich luc ban dan hodc ban sao ban an hoac ban sao quyét dinh ctia Toa
an.

0 Quyét dinh thi hanh 4n cua co quan thi hanh an.

0 Hop dong tin dung, hop dong bao dam (don vi truc ti€p cho vay ky sao).

0 Hop dong mua ban tai san, hodc hop déng chuyén nhuong tai san, hodc
hgp dong nhan tai san, hodc van ban ban dau gia tai san (tuy ting truong
hop xir 1y cu thé).

- Trong ho so lam tha tuc chuyén quyén s& hitu, quyén sir dung tai san bao dam,
khong yéu ciu phai ¢6 van ban ctia chi s& hitu tai san bao dam vé viéc dong y cho
xur 1y tai san bdo dam (vi van ban doéng y xir Iy tai san bao dam da duoc thé hién
trong hop dong tin dung, hgp dong bao dam), khong yéu cau phai cé hop dong
mua ban tai san gitta chl s& hitu tai san hoac ngudi phai thi hanh an véi ngudi mua
tai san, tri truong hop nguoi xur 1y tai san la chu s& hitu tai san hoac ngudi phai thi
hanh 4n.

- Trong thoi han 15 ngay (d6i v6i gidy ching nhan quyén st dung dét) hoac 60
ngdy (doi v6i gidy chiing nhan quyén s& hitu nha & va quyén st dung dat &) ké tir
ngay nhan dugc diy da ho so hop 1€, co quan nha nudc c6 thaim quyén c6 trach
nhiém cap cdc gidy td ndi trén cho bén nhan chuyén nhuong, bén mua tai san.

PHU LUC 12G.
NGHIA VU NOP THUE CHUYEN QUYEN SU DUNG PAT,
TAI SAN GAN LIEN VOI PAT

- Viéc tinh thu€ chuyén quyén s hitu, quyén st dung tai san bao dam duoc thuc
hién khi lam thu tuc chuyén quyén s& hitu, quyén sir dung hoidc khi NHNo nhan
chinh tai san bao dam dé thay thé nghia vu trd no va tai san d6 dugc chuyén quyén
s& hitu, quyén stt dung cho cédc don vi truc ti€p cho vay.
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- D61 v6i thu€ chuyén quyén st dung dat dugec thuc hién theo quy dinh tai Nghi
dinh 19/2000/ND-CP ngay 8/6/2000 ctia Chinh phti quy dinh chi tiét thi hanh Luat
thu€¢ chuyén quyén sir dung dat va Luat stta d6i, b6 sung mot s6 diéu cua Luat
thu€ chuyén quyén sir dung dat.

- Trong truong hop NHNo nhan chinh tai san bao dam dé thay thé cho viéc thuc
hién nghia vu dugc bdo ddm ma tai san d6 chua duoc lam cic tha tuc chuyén
quyén s& hitu, quyén sir dung thi chua phai nop thué€ chuyén quyén s hitu, quyén
str dung.

PHU LUC 12H.
TRINH TU PHOI HQP CUA UY BAN NHAN DAN VA CO QUAN CONG AN
TRONG VIEC HO TRQ CAC TO CHUC TiN DUNG
THU HOI TAI SAN BAO PAM

(TRICH THONG TU 03/2001/TTLT/NHNN-BT P-BCA-BTC-TCPC)

Trach nhiém phoi hop v6i Uy ban nhan dan va co quan Cong an trong viéc ho trg
t6 chitc tin dung thu héi tai san bao dam nhu sau:

- Sau khi nhan dugc dé nghi cua t6 chiic tin dung, Uy ban nhan dan ap dung
bién phap gido duc, thuyét phuc bén giit tai san giao tai san bao dam dang
quan 1y cho t6 chiic tin dung, Uy ban nhan dan s& quy dinh thoi han bén gitt
tai san bao dam phai giao tai san bao dam cho t6 chic tin dung dé xur 1y,
nhung khong quéa 10 ngay ké tir ngdy Uy ban nhan dan 4p dung bién phép
gido duc.

- Né&u hét thoi han trén, bén gitt tai san bao dam van khong giao tai san bao
dam theo dé nghi clia TS chic tin dung, Uy ban nhan dan chi dao céc ban,
nganh, chitc nang tham gia phoi hop véi t6 chic tin dung va tién hanh cdc thi
tuc céan thiét budc bén gift tai san bdo dam giao tai san bao dam cho t6 chic
tin dung.

0 Dai véi tai san bao dam la phuong tién giao thong, can ci vao van ban
dé nghi ctia T6 chic tin dung (c6 ghi rd dia chi lién hé, s6 fax, so dién
thoai):

» Co quan Canh sat giao thong qua cong tic dang ky phuong tién,
néu ph4t hién cdc trudong hop ma t6 chic tin dung dé nghi thi
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khong cho sang tén, chuyén dich s& hitu va yéu cau chl phuong
tién hodc ngudi dugc uy quyén cuia chu phuong tién phai xin y kién
cua t6 chic tin dung trudc khi lam cac thi tuc sang tén chuyén dich
sO hiru.

Trudng hop thong qua cong tac tudn tra, kiém sodt, co quan canh
sat giao thong phat hién thay nguoi diéu khién phuong tién str dung
ban sao gidy chiing nhan dang ky phuong tién theo quy dinh tai
khoan 2 Diéu 12 Nghi dinh s6 178 da hét thoi han Iuu hanh, thi co
quan canh sat giao thong 1ap bién ban tam git phuong tién va c6
van ban thong bao (gui truc ti€p, fax hoac qua cdc phuong tién
thong tin lién lac khac) cho t6 chic tin dung biét dé nhan ban giao
phuong tién tam gitt. Trong thoi han 15 ngay ké tir khi nhan dugc
thong bao, t6 chic tin dung phai cir ngudi dén nhan i san. Viéc
ban giao tdi san giita co quan canh sit giao thong va té chiic tin
dung phai 1ap thanh bién ban giao nhan. T6 chic tin dung phai
thong bao viéc giao nhan tai san nay cho chu phuong tién, nguoi
diéu khién phuong tién biét. Néu qua thdi han nay ma t6 chdc tin
dung khong dén nhan tai san co quan canh sat giao thong s€ tra lai
phuong tién cho ngudi diéu khién phuong tién bi tam giit.

T6 chitc tin dung phai thanh todn chi phi thong bdo, tam gii
phuong tién va cac chi phi hgp 1y khac (néu c6é) khi dén nhan
phuong tién tam gitt. SO tién nay dugc tinh vao chi phi x{r 1y tai san
theo quy dinh tai muc VIII phan B Thong tu 03. Trudng hop t6
chiic tin dung khong dén nhan phuong tién theo thong bdo cua co
quan canh sit giao thong, thi t6 chifc tin dung phai chiu trach
nhiém thanh todn cac chi phi néi trén tir khoan tién cua minh.

0 Doai v6i tai san bao dam la kho tang, nha & va cac cong trinh xay

dung khéc, t6 chic tin dung cho chuyén do dac, tai san khong thudc

tai san bao dam dén co quan gui gilr tai san va tiép nhan tai san bao

dam dé xir ly. Chi phi giri gift tai san do bén c6 tai san thanh toén.

0 Dai véi tai san bao dam 1a may méc, thiét bi, nguyén liéu, nhién liéu,

vat liéu, hang tiéu dung, kim khi quy, dd quy va tai san bao dam

khéc, t6 chiic tin dung tién hanh thu gitt.
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- Viéc thu giit tai san bao dam dugc 1ap thanh bién ban thu git tai san, c6 su ching
kién ctia dai dién Uy ban nhan dan dia phuong noi cu trd cta bén gitt tai san hoac noi
c6 tai san bao dam va céac co quan hitu quan.

- Trong qud trinh t6 chic tin dung ti€n hanh thu gif tai san bao dam dé xu 1y, néu
bén giit tai san bao dam c6 hanh vi chéng d6i, can trd can bd thi hanh nhiém vu, hoac
¢6 céc hanh vi khdc nham 14y lai tdi san, hodc xam pham tinh mang, sitc khoé clia can
bo thi hanh nhiém vu, gy r6i trat tu an ninh thi co quan céng an ¢6 trach nhiém ap
dung cdc bién phép theo quy dinh ctia phdp luat dé ngan chin va xi 1y kip thoi; Uy
ban nhan dan c¢6 trich nhiém tao cdc diéu kién ho trg t6 chic tin dung, clt ngudi tham
gia va gidi quyét theo thaim quyén cic vudng méc phat sinh trong qua trinh t6 chic tin
dung tién hanh thu gii tai sdn bao dam dé xir 1y.

PHU LUC 121
PIEU KIEN TRINH TU VA THU TUC PANG KY GIAO DICH BAO PAM

1. Cac truong hop dang ky Giao dich bao dam

Sau khi hop dong bao dam tién vay dugc ky két, don vi truc ti€p cho vay va
khach hang thuc hién viéc dang ky giao dich bao dam trong cac truong hop
sau:

Céc truong hop phai dang ky giao dich bao dam:

0 Viéc cam cd, thé chap tai san ma phap luat quy dinh tai san d6 phai dang
ky quyén s& hitu;

0 Viéc cam c0, thé chap tai san ma phap luat khong quy dinh phai dang ky
quyén so hitu nhung cac bén thoa thuan bén cam co, bén thé chap hoic
nguoi thit ba giit tai san;

0 Viéc cam c¢6, thé chap mot tai san dé bao dam thuc hién nhiéu nghia vu
tra ng tai nhiéu t6 chiic tin dung;

0 Céc van ban thong bdo ve viéc xur 1y tai san bao dam.

0 Bao lanh bang tai san clia bén thit ba néu ¢ yéu cau

0 Cac truong hop khac theo quy dinh cta phap luét.

2. Nguoi thuc hién thu tuc dang ky giao dich bao dam

Nguoi thuc hién thu tuc dang ky giao dich bao dam (sau day goi la nguoi dang ky)

theo thoa thuén gitta don vi truc ti€p cho vay va khach hang:

- Don vi truc ti€p cho vay thuc hién tha tuc dang ky giao dich bao dam.
- Khéch hang thé€ chap, cdm ¢6 hodc bao 1anh bang tai san dé vay von.
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- Cac bén cung phai hgp thuc hién.
- Nguoi dugc uy quyén.

3. Co quan dang ky giao dich bao dam

Viéc dang ky giao dich bao dam d6i véi tai san cam c6, thé chap, bao lanh thuc
hién theo Nghi dinh s6 08/2000/ND-CP ngay 10/3/2000 cua Chinh phu vé dang ky
giao dich bao dam, Thong tu s6 01/2002/TT-BTP ngay 9/1/2002 ctia Bo tu phap
huéng dan thi tuc diang ky giao dich bdo dam. Theo d6 co quan c¢6 thim quyén,
nhiém vu va quyén han thuc hién viéc dang ky, cung cap thong tin vé giao dich bao
dam la:

- Cuc Dang ky quoc gia giao dich bdo dam thudc Bé Tu phdp (sau day goi tat
la Cuc DPang ky) va Cac Chi nhanh cua Cuc Pang ky dat tai mot so6 dia
phuong thuc hién viéc dang ky giao dich bao dam cho cac tai san phai dang
ky quyén s& hitu (Trir tau bay, tau bién, quyén st dung dat va bat dong san
gan lién véi dat). Cu thé nhu sau:

o O to, xe may, cdc phuong tién giao thong co gi6i dudng bo khic, cic
phuong tién giao thong dudng sat.

0 Tau song.

0 Mady mdc, thiét bi, day chuyén san xuat, nguyén liéu, nhién liéu, vat
liéu, hang tiéu dung, cdc hang hoa khéc, kim khi quy, da quy.

0 Tién Viét Nam, ngoai té.

0 Trai phi€u, c6 phié€u, tin phi€u, ky phi€u, ching chi tién giri, thuong
phié€u, cdc gidy td khac tri gid dugc bang tién.

0 Quyén tai san phat sinh tir quyén tic gia, quyén s& hitu cong nghiép,
quyén doi no, quyén duoc nhan so tién bao hiém, cic quyén tai san
khac phat sinh tir hop dong hoac tir cdc can ct phap 1y khac.

0 Quyén doi v6i phan von gop trong doanh nghiép, ké ca trong doanh
nghiép c6 von dau tu nude ngoai.

0 Quyén khai thic tai nguyén thién nhién theo quy dinh cta phép luat.

o

Lgi tiic, cdc quyén phat sinh tir tai san cam co.
0 Cic dong san khéc theo quy dinh tai khoan 2 Diéu 181 ctia Bo Luat
Dan su.

- Co quan ddng ky tau bién va thuyén vién khu vuc, noi da dang ky tau bién
thuc hién viéc dang ky giao dich bao dam d6i véi tau bién
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- Cuc hang khong ddn dung Viét Nam thuc hién viéc dang ky giao dich
bao dam doi véi tau bay.

- 8Sd Dia chinh hodc So Pia chinh - Nha ddt, noi c6 bat dong san thuc hién
viéc dang ky giao dich bao dam doi véi quyén st dung dat, bat dong san
gan lién v6i dat trong trudng hop bén bao dam 1a t6 chiic.

- Uy ban nhdn ddn xd, phuong, thi trdn, noi c6 bat dong san dang ky giao
dich bdo dam doi v6i quyén st dung dat, bat dong san gan lién véi dat

trong truong hop bén bao dam la ho gia dinh, ca nhan.

4. Trinh tu thu tuc dang ky, xoa dang ky giao dich bao dam tai Cuc dang ky

va cac chi nhanh.

Thuc hién theo huéng dan cu thé cuia cic co quan nhan ding ky giao dich bdo dam
(tng dia phuong).

5. Trinh tu, thu tuc dang kv, xoa dang ky giao dich bao dam doi vaéi tau bay,

tau bién, quyén sit dung dat va bat dong sin gin lién v6i dat.

Hién nay chua c6 huéng dan cu thé vé viéc diang ky giao dich bao dam d6i véi céc
loai tai san nay. Vi vay cac don vi truc tiép cho vay thuc hién nhu quy dinh cta
tiing dia phuong. Khi nao ¢6 hudng ddn méi s& bo sung vao phu luc ndy clia cim
nang.
Mot so goi y:
- Dang ky giao dich bdo dam doi véi viéc th€ chap quyén su dung dat, bat
dong san gan lién véi dat:
0 bDai v6i Ca nhan HoO gia dinh: Dang ky giao dich bao dam tai UBND
x4, phuong, thi tran noi c6 bat dong san
0 Dai v6i T6 chiic: Ké khai noi dung cin thé chap va nop ho so dé dang
ky tai S6 Dia chinh / S6 Dia chinh Nha dat noi cé dat, Dang ky giao
dich bao dam tai S& Dia chinh/S& Dia chinh Nha dat noi c6 bat dong
san.
- Tau, thuyén bién: Co quan ding ky tdu bién va thuyén vién khu vuc.
- May bay, tau bay Cuc Hang khong Dan dung Viét Nam.

- Ngoai ra, don vi truc ti€p cho vay nén c6 van ban gtri cho cac co quan hanh
chinh / chinh quyén dia phuong vé viéc tai san da dugc thé chap cho NHNo
dé c¢6 dugc su hé trg khi can thiét.
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- Dai véi quyén st dung dat, gidy to thuc hién quyén cua ngudi st dung dat
bao gom hai loai gidy to sau:

0 Giay Ching nhan Quyén St dung Dat do Téng Cuc Quan Iy Ruong dat
trudc day cap.

0 Giay Ching nhan Quyén Sir dung Pat do Téng Cuc DPia chinh phat
hanh.

0 T6 chic kinh t€ nhan chuyén nhuong quyén sir dung dit hop phép tir
nguoi khéc, hoac dugc Nha nudc giao dat ¢6 thu tién st dung dat ma
tién d6 khong c6 nguén goc tir ngan sach, ciing dugce thuc hién cac
quyén cua nguoi su dung dat.

o Nha 0, cong trinh xay dung luon gan lién véi dat va viéc th€ chap tai
san nay khong thé tach roi dit, do d6 khi thé chdp phai qua tha tuc
dang ky giao dich bao dam tai S6 Dia chinh - Nha dat hoac UBND
phuong/xa/thi trdn nhu d6i véi quy dinh cua phdp luat vé thé€ chap
quyén st dung dat.

PHU LUC 12K.
TRACH NHIEM PHOI HOP CUA CAC CO QUAN HUU QUAN

- Khi don vi truc ti€p cho vay ti€n hanh xt 1y tai san bao dam theo cac phuong thic
quy dinh tai Thong tu 03/2001/TTLT/NHNN-BTP-BCA-BTC-TCDC, co quan
Cong ching Nha nuéc, Uy ban nhan dan cap c¢6 thdm quyén trong pham vi nhiém
vy, quyén han ctia minh ¢6 trach nhiém chiing nhan cic hop dong mua bén tai san,
hop dong chuyén nhugng ti san, bién ban nhan tai san va céc gidy to lién quan
dén viéc chuyén nhuong quyén s& hitu, quyén st dung cho bén mua, bén nhan
chuyén nhugng.

- Céc co quan Nha nudc ¢6 tham quyén (Uy ban nhan dan cap c¢6 thim quyén, S&
Dia chinh hoac S& Dia chinh — Nha dat, Phong canh sat giao thong Cong an tinh,
thanh pho, Co quan diang kiém phuong tién van tai thuy, Chi cuc dang ky tau bién
va thuyén vién khu vuc, Cuc hang khong dan dung Viét Nam) c6 trach nhiém lam
céc thu tuc chuyén quyén s& hitu, quyén st dung tai san cho bén mua, bén nhan
chuyén nhuong tai san khi nhan dugc dé nghi ctia Pon vi truc tié€p cho vay (hoic t6
chiic ban dau gia tai san) va cdc tai liéu lién quan khac bao gom:

0 Ban sao hgp dong tin dung, hop dong bao dam (don vi truc ti€p cho vay ky

Sa0).
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0 Gidy ching nhan quyén s6 hitu tai san, hodc gidy ching nhan quyén st dung tai
san hoac gidy dang ky tai san cua chu tai san, hoac gidy to khac theo quy dinh
tai diém 7.3 khoan 7, muc III phan B (tuy timg trudng hop cu thé).

O Bién ban xtr 1y tai san hoac bién ban thu giit tai san;

0 Hop déng mua ban tai san, hodc hop dong chuyén nhuong tai san, hoidc bién
ban nhan tai san, hoac van ban ban dau gia tai san (tuy ting truong hop xtr 1y cu
thé).

o0 Gidy to xdc nhan da nop thué€ chuyén nhuong tai san theo quy dinh ctia phép
luat.

- Tha tuc chuyén quyén s& hitu, quyén sir dung ti san bao dam trong trudng hop
Xt 1y tai san bao dam la tai san thi hanh an.

- Co quan Nha nudc ¢6 thdm quyén 1am tha tuc chuyén nhuong s hitu, quyén sir
dung tai san bao dam cho bén mua, bén nhan chuyén nhuong tai san cin ct vao ho
so bao gom cdc gidy to sau day:

* Trich luc ban 4n hoac ban sao ban 4an hoac ban sao quyét dinh ctia Toa an.
* Quyét dinh thi hanh an cta co quan thi hanh an.
* Hop dong tin dung, hop dong bao dam (Pon vi truc tiép cho vay ky sao).

* Hop dong mua bdn tai san, hodc hop dong chuyén nhuong tai san, hodc
hop dong nhan tai san, hoac van ban ban diu gia tai san (tuy ting truong
hop xir 1y cu thé).

- Trong hé so 1am thii tuc chuyén quyén s hitu, quyén sir dung tai san bao dam,
khong yéu cdu phai cé van ban cua chi s& hitu tai san bao dam vé viéc dong y cho
xur Iy tai san bao dam (vi vin ban doéng ¥ xt 1y tdi san bao dam da duoc thé hién
trong hop dong tin dung, hop dong bao dam), khong yéu cau phai c6 hop dong
mua ban tai san giita chu s& hitu tai san hoac nguoi phai thi hanh 4n véi ngudi mua
tai san, trir truong hop nguoi xur ly tai san 1a cht s& hitu tai san hoac nguoi phai thi
hanh an.

- Thoi han hoan thanh tha tuc chuyén quyén s& hitu, quyén sir dung ti san cho
ngudi mua, ngudi nhan chuyén nhuong 1a 15 ngay (riéng doi v6i viec chuyén
quyén s& hitu nha va quyén st dung dat & 1a 60 ngay) ké tir ngay nhan dugc dé
nghi ctia NHNo (hoic t6 chiic ban ddu gia tai san) va céc tai liéu néi trén, trix
truong hop phap luat c6 quy dinh khéc.
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PHU LUC 12L.
HINH THU'C BAN TAI SAN CHO CONG TY MUA BAN NOQ NHA NUOC

- Nguoi ¢6 thdm quyén quyét dinh hinh thic xir Iy tai sdn bdo dam (hoidc ngudi
duoc uy quyén) duoc ky hop dong bén tai san bao dam v6i Cong ty mua ban no
ctia Nha nudc.

- Viéc xdc dinh gia ban tai san do Hoi dong xur 1y tai san bao dam quy dinh.
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